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Pace With Your Busy Work Load. 


After All, Only Human. 


Phone calls. Client meetings. 
Filing deadlines. It may seem 
as if you need a 30-hour day to 

ive your clients the best possi- 
ble service—including lega 
research. But here’s a research 
system that helps you find state 
law on point with speed that’s 
positively inhuman. 

Introducing Florida Law On 
Disc from The Michie Com- 

any (sister company to Mead 
the entral, home of the 
LEXIS” service). 

Search Florida law using your 
own words and phrases, with no 
complex search terms to learn. 
Florida Law On Disc is easy 
to set up and start up, and 


Introducing Florida Disc: 


your complete satisfaction is 
guaranteed. 

Research that once took hours 
can now take minutes, giving 
you more time for client contact 
and practice-building activi- 
ties—no matter how hectic your 
schedule may be. 


Research Power That 
Levels The Playing Field 
For Small Practices. 


Small firms and solo practi- 
tioners often face heavy odds 
when they face strong opposi- 
tion. Florida Law On Disc can 
be the equalizer, giving you 
unlimited research at a fixed 


Florida Law On Disc Contains These Up-To-Date, Full Text Libraries: 
¢ Florida Supreme Court Opinions ¢Florida District Court of Appeals 


Opinions. 


See subscription agreement for complete terms including down payment, network prices, and low 
subsequent-year rates. Law On Disc is a trademark of The Michie Company. LEXIS is a registered 
trademark of Mead Data Central. 


monthly cost which includes 
quarterly update discs, personal 
training in your office, an 
unlimited access to Michie’s 
toll-free lawyer support hotline. 

Call The Michie Company 
today to arrange a demonstra- 
tion without obligation or risk. 
Ask about the LEXIS MVP 
online service as well. We'll 
help aoe create a research plan 
that fits your 
practice, bud- 
get, and 
research 
needs. 
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we'll be brief. 


800/562-1215 
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By putting an entire fully searchable Florida case law 
library on compact disc, LawDesk® cuts out the time you 
spend running to the library, without cutting into your 
work space. You’re able to conduct instant electronic 
word searches right on your PC. Talk about convenience. 
LawDesk even cuts out the drive to training sessions. 
We'll come right to your office to train you and have you 
up and running the same day. 

But here’s what will really drive you to choose 
LawDesk CD-ROM law library. LawDesk contains 
Florida Supreme Court opinions from 1939 to the 
present, and District Courts of Appeal opinions from 1957 
to the present. 

No other CD-ROM offers you such 
comprehensiveness. Or such currentness. By making the 
most recently decided opinions available to you on CD-ROM, 
LawDesk makes it easy to stay on top of the law that will keep 
you at the top of your profession. 

The bottom line? The dotted line could be your route to greater 


speed and accuracy in your case law research. Cut out the coupon and mail it today. Or call us 


direct at 1-800-828-6373. 


you have this much space, 
can put the 
most comprehensive 
Florida case law library 


Name: 

Firm: 
Street: 
City, State, Zip: Now 
Phone #: Includes: 
To bring a complete law library into your office price mia 
without cutting into your work space, cut here, and mail to: aan 
Lawyers Cooperative Publishing, P.O. Box 23909, rocedure and 
Rochester, NY 14692-9969. FL Administrative Code. 


Lawyers Cooperative Publishing 


More Power for Your Florida Practice. 


1-800-828-6373 


LawDesk is a registered trademark of Lawyers Cooperative Publishing. Lawyers Cooperative Publishing is now a participant in the Florida Bar Member 
Benefits Program and can offer Florida Bar Members exclusive discounts on LawDesk. Call Lawyers Cooperative Publishing for more information. 
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Members get an 
exclusive discount 
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The Business of Advertising 

Regarding President Pat Seitz’s re- 
cent column which bashes lawyers who 
advertise, I have this response. 

I have been a lawyer in Florida since 
1986. I worked for other lawyers until 
February of 1993, when I began my 
solo practice. Were it not for the print 
advertising I have used since last year, 
I would not have half the practice I 
currently have developed. The ads run 
intermittently in the Sarasota Herald 
Tribune. The feedback I receive from 
my advertisements has been that they 
are professional looking and dignified. 
I challenge anyone looking at them to 
characterize them as misleading. More 
importantly, they work. Often, people 
seeking representation in dissolution 
matters come to an initial consultation 
with the advertisement itself, which 
they have taken the time to cut out of 
the paper to show me. 

I have a news flash for Ms. Seitz— 
just because I use these advertise- 
ments does not mean that I run a 
“come-join-my-conveyor-belt-and-get- 
rich-quick” type of practice. I am infu- 
riated and angered when I see lawyers, 
especially the leader of our Bar, 
characterize all lawyer advertising as 
hucksterism. I am a professional, but 
I am also running a business. In order 


to build a successful business, I have 
chosen not to take the traditional route 
of waiting two or three years for word 
of mouth to catch up with me. My 
decision to advertise, to bring into my 
practice clients who would not have 
found me otherwise, has turned out 
to be a wise and productive business 
decision. I strongly resent the prevail- 
ing Bar propaganda which implicitly 
defines my decision to advertise as 
ethically suspect. 

Wake up President Seitz and state 
Bar leadership! Advertising as part of 
a sound marketing plan is not an evil 
to be eradicated. Good advertising 
really does help people identify prospec- 
tive lawyers, especially in a practice 
like mine, which concentrates on disso- 
lution cases involving middle and work- 
ing class people. Just because it also 
helps me make a comfortable living 
does not make it a practice to be 
condemned. 


DEBORAH ForD-KAus 
Sarasota 


When I read the article on the Presi- 
dent’s Page called “1-800-CLIENTS” 
by Patricia A. Seitz, I started to envy 
her. Patricia Seitz has narrowed down 


The general principles which should ever 
control the lawyer in the practice of the legal 
profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
—_ and the Constitution of the State of 
a; 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the 


Oatu OF ADMISSION TO THE FLormDA BaR 


the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 


“| will employ for the purpose of maintaining 


“I will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their busi- 
ness except from them or with their knowledge 
and approval; 


“| will abstain from all offensive personality 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which | am 
charged; 


“L will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre 
or malice. So help me God.’ 


This Office Wasn’t Created 
Chance. 


It’s no accident. You've spent time and thought on 
Mahogany furniture...Hawaiian Kona in fine china...and 
a breathtaking view...Don’t commit a faux pas and give 

any less thought to your corporate kit. Choose Empire. 


It’s a routine day for you...It’s a special day for your client 


1-800-432-3028 


Each Corporate Kit complies with the new corporation act and features: Checklist ¢ Instructions * Work Sheets ¢ 8 Tab Dividers 
e Stock Transfer Ledger © 25% Rag Minutes © 21 Certificates « Padded Binder © Slip Box Written Statements to Organize in Lieu of Minutes 
© Typewriter Spaced ¢ By-Sell Agreements ¢ Independent Contractor Agreement * Employment Agreement © Stock Subscription 
Agreement ¢ Indemnification of Officers and Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan  “S” Corporation formerly 
Sub “S” plan ¢ Medical Plan ¢ Voting Trust Plan ¢ Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes ¢ Power 
of Attorney Form ¢ Special Power of Attorney Form ¢ Shareholders Notice of Waiver * Directors Notice of Waiver Officers Notice of 
Waiver © Share holder Proxy ¢ Application for Sales and Use Tax ¢ Application for Employer ID Number ¢ Pre-Printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ¢ State Unemployment Status Application. 
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the answer for the public’s cynicism of 
lawyers to one simple concept: lawyer 
advertising. Isn’t it lucky for her that 
she can see things on such simplistic 
and narrow terms? 

I guess the cynicism toward lawyers 
has nothing to do with Watergate, 
Courtbroom, The Firm, L.A. Law, Clar- 
ence Thomas, and hundreds of other 
fictional and nonfictional depictions of 
lawyer misconduct. I envy Patricia 
Seitz who can overlook all these rea- 
sons and countless other socioeconomic 
reasons for the public’s cynicism to- 
ward lawyers and narrow it down to 
one reason alone. This reminds me of 
the type of people during the 1950’s 
who blamed all that was wrong with 
the United States to a single problem— 
communism. 

Just as the Soviet Union recently 
fell, proving communism to be a small 
threat, lawyer advertising will also 
prove to be a small threat to the legal 
profession. The image of the legal 
profession will rise and fall as it always 
has: with the good acts or deeds per- 
formed by attorneys. 


The Seitz article goes on to applaud 
“marketing” as some sort of saintly 
endeavor while advertising is evil in- 
carnate. I am at a loss here. Are not 
even the good marketing attorneys 
who use such techniques as country 
clubs, sky boxes, golf tournaments, and 
running for the presidency of The Flor- 
ida Bar trying to accomplish exactly 
the same thing that advertisers are? 
Are not both prospecting for clients? 

Quite frankly, I am proud of the fact 
that I am not a “marketing” attorney. 
Marketing takes too much damn time 
and, in my opinion, it takes the lawyer 
away from serving his clients. For 
instance, I film approximately eight 
television commercials a year which 
takes me about one day. Once a year, 
I have a two-hour meeting with my 
media buyer, and I discuss with him 
the yearly television contracts that we 
will buy with different stations. Other 
than that, I do not spend one minute 
in the course of a year on marketing 
or advertising. I do not have lunches 
with other attorneys looking to build a 
mutual referral system. I do not take 


appropriate experts. 


current and first-hand experience. 


charge. 


For information contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 


WHEN YOU NEED 
EXPERTS WHO 
UNDERSTAND BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both 
a law degree and insurance industry experience. This combination allows us to furnish both 
consultation and expert testimony. We can assist in developing theories of recovery and 
damages, anticipation of defenses, coverage interpretations, discovery strategy and in locating 


Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; 
insurer insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses and opinions are based on 


We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressions offered without 


SIVER 


INSURANCE CONSULTANTS 
SINCE 1970 
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anyone “to the club,’ do not write 
articles for publications such as The 
Florida Bar Journal hoping that other 
attorneys will see my pithy article and 
send me a case in my field. In essence, 
I spend virtually the complete year 
attending to the needs of my clients. 

The truth is lawyer advertising hurts 
no one except certain lawyers who 
compete with the advertising lawyers 
and certain lawyers whose own image 
of themselves is affected when they see 
a lawyer on television. The public is 
certainly not being hurt because my 
phone literally rings off the hook and 
so do the phones of all the other large 
advertisers. I guess The Florida Bar, 
through encouraging marketing and 
other measures, is not doing a particu- 
larly good job of informing the public 
of their rights or of other ways of 
finding an attorney. 

I am glad Patricia Seitz mentions 
the Jacobs case. I happen to be a 
plaintiff in that case. There is already 
an appeal pending in that case and, 
there may very well be other appeals 
as the case inevitably makes its way 
up to the U.S. Supreme Court. What 
Ms. Seitz does not mention in her 
article is that the case is costing the 
dues-paying members of The Florida 
Bar hundreds of thousands of dollars. 
It is a fair estimate that the Bar will 
spend in the Jacobs case and other 
challengers of the advertising rules in 
the neighborhood of $1.5 million in 
attorneys’ fees. The Advertising Com- 
mittee operates at a deficit of $160,000 
a year—every year. (Ms. Seitz eup- 
hemistically refers to this loss in her 
article as “not revenue-neutral. . . .”) 
Would the members of The Florida Bar 
really want to spend that kind of 
money just to keep the drama out of 
commercials? Even with all this money 
being spent, Ms. Seitz and all the other 
Board of Governors members admit the 
fact that noncompliance with the ad- 
vertising rules is rampant. Thus, the 
advertising rules, which cost the dues- 
paying members of The Florida Bar a 
fortune to preserve, are not even being 
complied with. 

Since these advertising rules were 
offered to the Bar as a means of 
uplifting the public image of attorneys 
and they are not having that effect 
(probably because advertising never 
negatively impacted on the public im- 
age of attorneys in the first place), 
then, is it not time the Bar finally cut 
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Excelsior/Midstate offers the most extensive selection 
of specialized law products in the state. Our prices are 
reasonable and our service is prompt and personalized. 


Here are just a few of the many products we offer: 


Excelsior/Midstate is the only distributor of affordable legal 
software that offers over 100 programs from many developers and 
provides personal service and support, an unbeatable 30-day, 
money-back guarantee and low prices. 


Document Assembly — 16 separate libraries for Florida: 
Wills, Inter Vivos Trusts, Separation Agreements, Condo 
Sales, House Sales, Business Sales, Shareholder Agreements, 
Limited Partnership, Net Leases, Commercial Real Estate 
Contracts, Office Lease Riders, Share Lease Riders, 
Commercial Mortgages/Deeds of Trust, Security Agreements 
and others, only $200 each. Answer on-screen questions and 
in minutes these true expert systems create sophisticated 
documents in a text file of your IBM-compatible word-pro- 
cessing software. User friendly, no commands to learn. 
Programs create questionnaires for intake. 


Stationery— Engraving and Thermography 


Use our considerable design 
experience to help you create 
a more professional image. 
Choose from a wide range of 
fine cotton papers in various 
finishes, including laser and 
recycled grades. We now offer 
laser-proof thermographed 
stationary. Our in-house 
engraving and thermography 


plant provides fast service, and 


our prices are very competitive. Proofs sent by FAX prior 
to presswork. For samples, call for our free engraving or 
thermography portfolio. 


Benchmark RESPA Resolver — Reduces preparation time of 
closing documents from hours to minutes! Provides HUD-1 
forms on plain paper or completes Blumberg forms, buyer’s 
(borrower’s) and seller's financial statements and check register, 
only $300. Bridge to Quicken takes information 
for checks from HUD-1 form, $130 and WordPerfect Bridge 
transfers HUD-1 data to your own forms, $130. 


New Blankrupter 5.0, Chapter 7, 11, 12 and 13 bankruptcy 
software — Complete filings in 30 minutes or less. Uses full 
graphic capabilities of your HP laser or compatible printer to 
print professional-looking filled-in bankruptcy forms on plain 
paper, many new features, $475. 


New ABACUS LAW Version 9 — Calendar/docket and case- 
processing software with conflict checking and database 
management. Pop up anytime for instant answers to clients 
questions. Programmable rules to automatically calendar all 
related events. $359. New Practice Templates and Civil 
Procedure Time Lines, $99 each. 


For information on our software call our software 
Ken Ryan (ext. 565) at (800) 221-2972. 


Corporate Supplies 


Our corporate kits feature elegant design, durable construction, 
many convenient features and are all value-priced. Most kits in 
your hands within 24-48 hours. 
The Midstate 
Corporate Outfit 


A real value. The black or brown 
padded vinyl! binder is silk- 
screened in gold, and the 
corporate name appears on 
a gold label which fits into 
a window on the spine. The 
binder comes with matching slipcase, 20 impninted stock certificates 
and cancellation sheets, corporate seal with pouch, minutes 
& by-laws and transfer ledger. Only $45.00 


Also call Excelsior/Midstate for excellent service 
and one-call convenience when you need: 
- Marketing Pamphiets and Law Firm Brochures 
- Patent & Trademark Supplies 
+ Timekeeping and other law office systems 
+ Exhibit indexes > Will and Trust Supplies 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


800-LAW-MART 
(407) 299-8220 or FAX (407) 291-6912. 


4435 Old Winter Garden Road, Orlando, FL 328022, 


since 1887 
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Don’t Forget! 
Cutoff for Address Changes in 
Directory is July 1. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The Florida Bar shall 
designate an official bar mailing address and business telephone 
number. \f the address given is not the physical location or street 
address of the principal place of employment, then such information 
shall also be given. Each member shall promptly notify the executive 
director of any changes in any information required by this rule.” 
(Emphasis added) 

The information maintained on individual members is public informa- 
tion. The files are open to public inspection upon request. The 
computer system which retains all information is capable of listing only 
one address and one telephone number. The business address and 
business telephone number are preferred to a home address or 
telephone. However, if a member is not employed, is retired or for 
some reason does not have a business address, then a physical 
location must be listed. If a post office box is given, a physical location 
is also required. 

The following form in printed for assistance of members in complying 
with the rule. Please list any changes or corrections in your address 
or telephone number. 


Mail to The Florida Bar, Membership Records Dept., 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) Number 


Signed 


its losses and got out of the advertising 
regulation business? 

If you want to discuss this issue with 
me, please feel free to call me at my 
phone number which I am sure Patri- 
cia Seitz sees as a “sleazy way of luring 
clients,” but I see it as a way of making 
me easily accessible to needy and in- 
timidated clients—1-800-ASK-FREE. 

Davip W. SINGER 
Hollywood 


President’s Response 

While I am pleased the President’s 
Page generates thought and comment, 
I am sorry Ms. Ford-Kaus took per- 
sonal offense to my April page but has 
misread its message. The column does 
not speak to her ads (which the Bar 
has advised her comply with the adver- 
tising rules). To the contrary, the 
column urges lawyers to recognize the 
need for a sound marketing plan when 
developing business and identifies dig- 
nified advertising as one tool for 
implementing such a plan. It empha- 
sizes we all have the duty to ensure 
this tool is used properly—to help the 
public make informed decisions about 
their legal needs and the services avail- 
able to meet those needs. Our first 
focus must be on good service for our 
clients and the public. By doing so, we 
will be third party beneficiaries in both 
our image and our purses. 

Regarding Mr. Singer’s letter, at the 
trial level in Jacobs, the Bar spent 
$75,000 in legal fees. On appeal, the 
Bar is honored to be represented by 
Tom MacDonald, who has donated his 
legal services. 

Before lawyers increase their over- 
head costs by six-plus figures for TV 
advertising, they should have a mar- 
keting plan which demonstrates this 
tool is the most cost effective means of 
advising the segment of the public the 
lawyer seeks to serve of the services 
the lawyer can properly provide. 

Patricia A. SEITZ 
Miami 


Copies of articles from 
this publication are now 
available from UMI 
Article Clearinghouse. 


UMI 
A Bell & Howell Company 


300 North Zeeb Road 
Ann Arbor, MI 48106 USA 
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ime flies! It’s hard to be- 

lieve my presidential 365- 

day dash is nearly over. 

On June 24, I retire my 
never quite functional “Beam me up, 
Scottie” transporter button and roller- 
board suitcase as I pass the gavel and 
my best wishes on to President-elect 
Bill Blews. 

It has been a tremendous, life- 
changing experience that can best be 
described as eating a five-star meal 
while blurring through the dining hall 
on warp speed roller blades. My deep- 
est thanks to each of you for the 
opportunity, privilege, and pleasure to 
work with and serve you. 

The Board of Governors, the Bar 
membership, and the Bar’s professional 
staff have more than met me half way 
this year. What a team we have. 
Notwithstanding our individual per- 
spectives and strong opinions (Chester- 
field Smith allegedly described being 
Bar president as “herding cats”), we 
can come together and are extremely 
effective when we do. There is no way 
that I can thank everyone for their 
unique contributions to our success 
this year—those who did the work this 
year, those who laid the groundwork 
in previous years, and those who con- 
tributed in many other ways. Thanks 
to you we have much to celebrate. 

In addition to my immeasurable debt 
to everyone at my firm, Steel Hector 
& Davis, my clients, and my family for 
their generous support, I owe a special 
debt of gratitude to two groups. First, 
thanks go to the very professional folks 
who work for the Bar—from the Bar 
News, Journal, and LOMAS staffs and 
the people in CLE and BLSE, public 
information, meetings and conventions 
to the dedicated staff in Ethics Hotline, 
UPL, lawyer regulation, advertising, 
and planning (to name just a few) as 


PRESIDENTS PAGE 


Thank You 


by Patricia A. Seitz 


well as all the section, division, and 
committee coordinators and the volun- 
tary bar liaison. When I look at the 
number of things for which the Bar is 
responsible, I am amazed at how much 
the Bar does for our 50,000 members 
with so few bodies. I admire the Bar 
staff's knowledge, resourcefulness, fol- 
low-through, and “can do” attitude. 
Their unceasing patience is remarkable 
despite the leadership’s annual change 
with new idiosyncrasies, approaches, 
and sometimes reinvention of the 
wheel. As a professional community, 
we are extremely blessed to have an 
executive director of Jack Harkness’ 
superb management and diplomatic 
skills. He sets the tone and example 
which produce the admirable results. 
Thank you, Jack. 

I am personally indebted to Mindy 
Boggs, assistant to the president, and 
to Vicki Russell, assistant to the execu- 
tive director. Their professionalism, wis- 
dom, unflappability, and abiding good 
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humor (plus endless supply of choco- 
late) are a godsend and a delight. 
Mindy and Vicki, you are outstanding. 

The second group who made this 
year so successful was the thousands 
of lawyers who volunteered in the 50- 
plus Bar committees, 21 sections, and 
two divisions of the Bar. Pages 401 
through 446 of the September directory 
issue of the Bar Journal are just a 
partial listing of the lawyers who con- 
tributed to the Bar this year. 

With their enthusiastic help, we uni- 
fied our focus to accomplish two things: 
to build a cohesive, principled profes- 
sional community with particular em- 
phasis on helping the Bar’s backbone, 
the 60 percent of the Bar who are sole 
and small firm practitioners, and to 
prepare our lawyers for the year 2000. 
Our goal was to “do for lawyers”— 
help our members provide services the 
public and clients value in these highly 
competitive and rapidly changing times. 
A challenge to be sure, but thanks to 
our comprehensive and innovative ap- 
proach, we have started the necessary 
revolution. 

As the initial part of this effort, The 
Florida Bar didn’t just talk to itself; it 
listened to its membership and at- 
tempted to understand their concerns. 
The greatest difficulty in an organiza- 
tion as large and as diverse as ours is 
to achieve consensus about our values, 
what we stand for, our priorities, and 
where we want to go. To this end, in 
January we held a revolutionary All 
Bar Conference with its unique dia- 
logue with our Supreme Court. In April 
and May, we held the “standing room 
only” Sole and Small Firm Practice 
Town Hall Conferences. (My thanks to 
these two outstanding special commit- 
tees. They were founts of useful ideas, 
incredible synergism, and guidance for 
our future.) 
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The message from these conferences 
was the critical need to help our law- 
yers with management, technology, busi- 
ness development, and people skills. 
Our lawyers want to provide caring, 
cost effective service to help clients and 
the public resolve or avoid conflicts. 
However, having never been taught 
these essential business skills, they 
have difficulty delivering service the 
public will buy. This year, through the 
Sole and Small Firm Practitioner Town 
Halls, the Equal Opportunities Busi- 
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Together we can 
more effectively 
carry out the 
responsibilities of a 
unified bar—to help 
our members, and 
through them, serve 


the public and 
common good 


ness Development conference, and the 
Bar’s publications and CLE programs, 
we began to accept the reality that the 
1980’s are gone and the 1990’s require 
new approaches. These new approaches 
include changing our perspective—to 
look at our service from the client’s, 
not the lawyer’s, viewpoint. Also in- 
cluded is better communications with 
our members so they are aware of and 
use the tools the Bar has to help them 
in these new areas. Other efforts in- 
clude development of better methods 
and models through technology and 
otherwise of providing services clients 
and the public value. Lastly, we are 
working on providing better informa- 
tion, more understandable from clients’ 
perspectives on the value of using a 
lawyer and how to find and select one. 

Helping our lawyers now is wonder- 
ful, but it is not enough. We must plan 
for our future and begin implementing 
our plan now rather than merely react- 
ing when the massive changes we see 
on the horizon hit the profession. It is 
obvious the old ways don’t hack it 
anymore. Cursing this fact does not 
improve the situation. Making thought- 
ful, constructive changes does. Thanks 
to the extensive work of the Long 
Range Planning Committee, which con- 
sulted all segments of our Bar and 
surveyed the public’s future needs, the 
technological changes, and practice 
innovations, we have a strategic action 
plan. Assuming the Bar takes advan- 
tage of it, over the next six years we 
will put our lawyers and Bar in a prime 
position ahead of the curve. It will take 
committed work and new thinking, but 
it can be done, and it must be done. 
The survival of our independent profes- 
sion depends on it. 

A fundamental part of our strength 
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as an independent profession lies in 
our principles or core values. Starting 
last July with ethicist Michael 
Josephson’s retreat, we looked at the 
public’s negative perception of lawyers 
and realized the public saw our con- 
duct as inconsistent with our professed 
dedication to ethics. We asked our- 
selves, “What are our ethical values?” 
The core values we identified were: 
trustworthiness, respect, responsibil- 
ity, caring, fairness, and civic responsi- 
bility. The next step requires each of 
us to act consistently with these values 
as well as sharing and fostering these 
values among our colleagues. When 
we boiled our 100 pages of small print 
Rules Regulating The Florida Bar down 
to these values, it returned us to simple 
basics. Daily commitment to these ba- 
sics will enable lawyers to restore the 
badge of honor to the word “lawyer.” 
The Josephson retreat also gave us 
an action plan of ways each of us can 
do our part to counter the negative 
perceptions of lawyers. We have started 
implementing the plan which included 
recommendations of promoting media- 
tion and other alternative dispute reso- 
lution mechanisms; inviting law 
students to attend the public repri- 
mands before the Board of Governors; 
establishing a Bar professionalism 
award (the first one will be awarded 
during the annual convention’s general 
assembly); and conducting seminars 
to promote better client relations and 
ethical billing practices (a video study 
program based on the retreat for CLE 
ethics credit is available through Jerry 
Butterfield at (904)561-5600, ext. 6662). 
My thanks to the various CLE and 
conference programs which have placed 
special emphasis on improving ethics, 
management practices, and client skills, 
including the Business Law Section’s 
upcoming program, Strange Bedfel- 
lows—Law Firm and Corporate 
Counsel—Can This Partnership Be 
Saved?, set for June 21 in Orlando. 
One of the important vehicles for 
achieving our goal of a cohesive profes- 
sional community this year was im- 
proving relations and communications 
with our members. My heartfelt thanks 
to the Public Relations Committee, 
which not only worked hard soliciting 
member input and establishing an om- 
budsman program, but also underwent 
a self-examination using an outside 
audit to determine how we can use our 
Continued on page 102 
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EXECUTIVE DIRECTIONS 


Annual Reports Reflect 
Volunteers’ Hard Work 


ach April the president of 

the Bar asks the chairs of 

our standing committees, 

sections, and divisions for 
a report on their groups’ activities for 
the year. I have an opportunity to 
review those reports before they are 
compiled into the annual report to the 
membership published in this Journal, 
and am consistently impressed by the 
level of dedication our many hundreds 
of volunteer lawyers bring to their 
work. 

These reports remind me that ours 
truly is a public-spirited profession; 
our lawyers are active in highly varied 
fields of endeavor, but each shares a 
common purpose—betterment of our 
system of justice. Among the notable 
section activities highlighted in this 
year’s report are: 

e The Administrative Law Section 
has been hard at work seeking revi- 
sions of Florida’s Model Rules of 
Administrative Procedure, which have 
not been revised since 1980. 

e The new Appellate Practice and 
Advocacy Section is off to a great start, 
with more than 300 members now on 
board, and a goal for next year of 500 
members. 

e The Business Law Section has been 
closely tracking legislative items of 
interest to Florida businesses, and has 
responded to concerns of its member- 
ship by proposing an exemption under 
F.S. Ch. 559 for lawyers with commer- 
cial collection practices. 

e The Criminal Law Section this 
year formed a “fast-track” legislative 
committee to answer legislators’ 
questions mid-session. 

e The Elder Law Section will pre- 
sent a program at the Bar convention 
this month on elder law topics in con- 
junction with the Academy of Florida 
Elder Law Attorneys. 


by John F. Harkness, Jr. 


e The Environmental and Land Use 
Law Section set up a committee of 
lawyers and nonlawyers to draft a 
standard consulting services agreement 
for environmental professionals. 

e The Family Law Section continued 
to offer a wide variety of programs, and 
this year instituted a mentor program 
to match experienced family practition- 
ers with lawyers less experienced in 
family law who are seeking to meet the 
legal needs of the poor, which are so 
often focused within that area of prac- 
tice. 

e The General Practice Section 
worked closely with the Solo and Small 
Firm Practitioner Committee to offer 
a highly successful series of “town hall 
meetings” between our leaders and 
solo and small firm lawyers. 

e The Government Lawyer Section, 
another of our newer sections, has 
continued its outreach efforts by seek- 
ing to establish governmental lawyer 
liaison committees in all voluntary 
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bars around the state. 

e The Health Law Section has plans 
to work with the state’s six law schools 
to introduce health law into each 
school’s curriculum. 

e The 900-member International 
Law Section continues to grow, and 
now will be an annual cosponsor of an 
immigration update seminar offered 
nationally by the American Immigra- 
tion Lawyers Association. 

e The Labor and Employment Law 
Section likewise reflected our state’s 
national standing when it cosponsored 
a national seminar with the American 
Bar Association. 

e The Local Government Law Sec- 
tion sponsored a first-ever seminar on 
historic preservation, in conjunction 
with the Florida Department of State, 
Division of Historic Resources. 

e The Practice Management and 
Technology Section has instituted a book 
exchange through the Law Office Man- 
agement Advisory Service. 

e The Public Interest Law Section 
was active in child welfare reform 
efforts before the Florida Legislature. 

e The Real Property, Probate and 
Trust Law Section, the largest volun- 
tary organization within The Florida 
Bar, again offered a host of programs, 
and this year gave its endorsement to 
LawNet, in hopes of creating better 
communication between Florida law- 
yers practicing in the real property and 
probate areas. 

e The Tax Section has focused this 
year on offering substantive, high- 
quality workshops not otherwise avail- 
able in Florida. 

e The Trial Lawyers Section, with 
more than 6,000 members, sponsored 
11 seminars this year, including the 
week-long Basic Trial Advocacy Semi- 


Continued on page 56 
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ANNUAL REPORT 


SECTIONS AND DIVISIONS 
OF THE FLORIDA BAR 


Administrative Law 


Much of the work of The Florida Bar 
is done through the sections, and it has 
been my privilege to serve as the chair 
of the Administrative Law Section dur- 
ing the past year. I am proud to report 
that the section had a good year. This 
year we offered more CLE programs 
than we traditionally provide; we have 
been more active in the legislative 
arena than is typical of our section; and 
we have continued to upgrade our 
publications so they can serve as a 
resource for the many Bar members 
who have an interest in administrative 
law. 

Even among Bar members, there is 
some confusion about just what admin- 
istrative law is and what administra- 
tive lawyers do. There is no one answer 
to that question. Administrative law, 
like the government that administra- 
tive lawyers work for or deal with to 
help their clients, is hard to contain. 
It can turn up where you least expect 
it. Lawyers with specialties that may 
seem far away from administrative law 
sometimes find themselves consulting 
Ch. 120, the Florida Administrative 
Procedure Act. For example, a criminal 


lawyer may see administrative law 
issues arise when a licensed profes- 
sional is charged with a crime and 
faces difficulties with the Department 
of Business and Professional Regula- 
tion. A tax lawyer may see administra- 
tive law issues arise when dealing with 
the Department of Revenue. A busi- 
ness lawyer may encounter a variety 
of administrative law issues when work- 
ing with regulated industries. 

In some areas of the practice, admin- 
istrative law issues arise on a regular 
basis. Federal, state and local govern- 
ment lawyers obviously spend much of 
their time with these issues. Environ- 
mental and land use lawyers also regu- 
larly deal with administrative law, as 
do lawyers in the health care and 
public interest areas. Because lawyers 
in these specialties have organized sec- 
tions of the Bar to address their par- 
ticular needs, our section is constantly 
challenged to find its place within the 
crowd of Bar entities trying to serve 
the needs of members with interests 
in administrative law. 

We have tried to meet this challenge 
by becoming procedural generalists 
rather than substantive specialists. We 
are working to improve the procedural 


framework used in government policy 
development and in government deci- 
sionmaking. We are also dedicated to 
making information about develop- 
ments in administrative practice and 
procedure available to all lawyers, no 
matter how diverse their substantive 
areas of practice. 

This focus has been reflected in our 
section projects, our CLE programs, 
and our newsletter. One major section 
project has been our two-year effort to 
spur revision of Florida’s Model Rules 
of Procedure. Those rules are impor- 
tant because they serve as a model for 
agency procedural rules and they di- 
rectly apply if an agency has failed to 
adopt rules on the points they cover. 
That effort has been led by Steve 
Pfeiffer, the immediate past chair of 
the section, and has produced a discus- 
sion draft of revisions to the model 
rules. Revision is important because 
the model rules have not been revised 
since 1980, and agency procedure has 
become somewhat less uniform over 
that time. Our efforts have generated 
interest in revision and we look for 
further developments in this area next 
year. 

We have also been active in the 
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legislature. We adopted section legisla- 
tive positions that we believed would 
improve administrative practice and 
procedure. A number of our members 
participated in legislative task forces 
studying administrative procedure and 
testified before legislative committees 
working on revisions to the Florida 
Administrative Procedure Act. 

Our CLE programs featured pro- 
grams of general Bar interest, such as 
our traditional programs on Practicing 
Before the Division of Administrative 
Hearings and providing an Administra- 


The Administrative 
Law Section has 
made a two-year 
effort to spur the 

revision of Florida’s 

Model Rules of 


Procedure 


tive Law Overview. Carol Ann Forth- 
man, the section CLE chair, organized 
and chaired these programs and worked 
on the balance of the CLE programs as 
well. We also presented a joint CLE 
program with the Local Government 
Law Section on Novel Administrative 
and Judicial Directives for Local Land 
Use Planning. Katherine A. Castor or- 
ganized and co-chaired the program. In 
addition, we presented two programs 
designed to serve the members of the 
Public Utilities Law Committee, a for- 
mer Bar committee that was recently 
merged into our section. Mary Denise 
Bryant served as chair of the Public 
Utilities Law Committee of the section. 
Finally, the section presented its ninth 
administrative law conference, now 
named the Pat Dore Administrative 
Law Conference in honor of the late 
FSU law professor who contributed so 
much to the field. William E. Williams 
organized and chaired the conference. 
Our newsletter and publications in 
general continue to improve thanks to 
the efforts of Linda M. Rigot, William 


David Watkins, William L. Hyde, and 
John D.C. Newton II. If your practice 
area is one where you sometimes see 
administrative law issues, why not join 
the Administrative Law Section and 
receive our newsletter four times a 
year? That alone is worth the price of 
admission. 


STEPHEN T. MAHER 
Chair 


Appellate Practice 
and Advocacy 


In 1993, the Appellate Practice and 
Advocacy Section was organized and 
approved by The Florida Bar Board of 
Governors. This approval was accom- 
plished at the Board of Governors meet- 
ing in Boca Raton in August 1993. 
After approval, officers and executive 
council members were elected. These 
officers will hold their positions through 
the annual meeting of The Florida Bar 
in June 1995. 

Since organization, the section has 
held two meetings of its executive coun- 
cil with the third meeting scheduled 
for the annual Bar convention in 
Orlando. At the present time the com- 
mittee structure is in place and the 
committees are beginning their work 
of organizing, surveying the member- 
ship, and otherwise providing services 
to the section’s members. Importantly, 
the section has released two and by the 
time of the annual convention will 
have released three editions of its jour- 
nal, The Record, which has been well 
received. In addition, efforts are being 
undertaken to introduce the section to 
the general membership of the Bar at 
the annual convention with a reception 
honoring the judges of the Supreme 
Court and the district courts. 

The section formed a special Long 
Range Planning Committee that pre- 
sented its report and recommendations 
at the midyear meeting. Included with- 
in the recommendations were a pro- 
posed annual question and answer 
event involving the Florida Supreme 
Court, similar to the program pre- 
sented at the All Bar Conference in 
1994. In addition, an annual evening 
reception honoring the judiciary is be- 
ing discussed and planned. Further- 
more, efforts are being undertaken to 
develop CLE programs to be sponsored 
by the section either individually or in 
cosponsorship with other sections and/ 
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or groups for presentation of interme- 
diate and advanced appellate topics so 
that appellate practitioners can have 
available to them relevant upper level 
seminars in order to expand their skills, 
meet the requirements for initial certi- 
fication, and maintain certification. In 
addition, efforts are being undertaken 
to establish a review course for the cer- 
tification examination, the first of which 
was recently held, and to assure that 
our membership has access to the ma- 
terials that will be tested on future 
examinations. Other educational efforts 
will include publications in The Florida 
Bar Journal on a regular basis as well 
as the features, columns, and articles 
in our journal. 

With respect to membership, we have 
exceeded our original projections and 
hope that when we are included on the 
dues statement for the upcoming fiscal 
year, will be able to increase our mem- 
bership from its current level of ap- 
proximately 300 to in excess of 500 
members. We are also well within our 
budget at this juncture, having ex- 
ceeded our membership expectations, 
and also having received generous sup- 
port from sponsors of the section, who 
have been recognized in our newsletter 
and will be further recognized through- 
out the year. We have also sought and 
hope to obtain sponsorship for many 
of the programs, receptions, or other 
functions that the section presents in 
order to assure that membership funds 
are used wisely and to assure further 
contact with our sponsors and other 
members of the community. 

Finally, a special committee was also 
formed to evaluate the question of 
whether there would be interest from 
the district court judiciary to partici- 
pate in the section on a formalized 
basis. After a meeting between that 
special committee and members of the 
judiciary, a recommendation was made 
and enthusiastically supported to add 
a bylaw amendment to be voted on at 
the June meeting, with respect to add- 
ing additional Executive Council seats 
for each of the district courts of appeal 
to be filled by one member of the court 
on a rotating basis. This, combined 
with a recommendation, which will 
also be voted on at the annual meeting, 
for a bylaw amendment to allow affili- 
ate membership for paralegals, court 
clerks, and potential others will serve 
to expand the reach of the appellate 
section to a!l who have an interest in 
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appellate practice. This networking 
should assist us in assuring that the 
section is an integral participant in 
promoting the efficient functioning of 
the appellate system within the state. 

Overall, the goals of the section origi- 
nally envisioned by its organizing mem- 
bers have been accomplished and the 
institutional structures are now in place 
to begin the functions of the section 
over the upcoming Bar year. 


STEVEN E. STARK 
Chair 


At President Seitz’s 
request, several 
committees of the 
Business Law 
Section are co- 
sponsoring a special 
seminar on the 
working 
relationship between 
“in-house” legal 
departments and 
outside counsel 


Business Law 


The Business Law Section consists 
of nearly 4,000 business lawyers who 
are members of The Florida Bar. It is 
one of the largest sections of the Bar. 
The section is composed of eight sub- 
stantive law committees: Antitrust and 
Unfair Trade Practices, Bankruptcy/ 
UCC, Corporations and Securities, Cor- 
porate Counsel, Financial Institutions, 
Franchise Law, Intellectual Property, 
and Business Litigation. The section 
also includes the CLE/Special Programs 
Committee, the Legislation Commit- 
tee, the Long-Range Planning Commit- 
tee, and the Publications Committee. 
The Executive Council of the section 
includes the chair and vice chair of 
each of the several committees as well 
as a law school faculty representative 
and, this year, our former publications 
chair (now bankruptcy judge) Karen 
Jennemann, has become the section’s 
first judicial liaison. The section’s Ex- 
ecutive Council is geographically di- 
verse and representative of all areas 
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of the business law practice. 

While the section undertakes a num- 
ber of projects each year, one of its 
most important activities year-to-year 
is its legislative program. The section’s 
legislative activity has traditionally 
focused on drafting new legislation, 
reviewing and commenting on proposed 
legislation, and taking positions either 
in support of or opposing pending legis- 
lation. This year’s legislative agenda 
has been an enormous task. With the 
assistance of the section’s legislative 
consultant, Linda McMullen, the Leg- 
islative Committee, chaired by Phillip 
Schwartz, has tracked 85 separate bills 
affecting business and business law in 
Florida. Included within that list is the 
Corporations and Securities Commit- 
tee legislation dealing with dissolution 
of corporations and the Financial Insti- 
tutions Committee bill dealing with 
pay-on-death bank accounts. 

In response to concerns by many 
business lawyers in the state, the Busi- 
ness Law Section has also proposed 
and supports a change to Part IV of 
Ch. 559 (the Florida Commercial Col- 
lection Practices Act, Ch. 93-275, Laws 
of Florida) to exclude lawyers in Flor- 
ida with substantial commercial collec- 
tion practices from the Department of 
Banking and Finance registration re- 
quirement for commercial debt collec- 
tors. The Franchise Law Committee 
has been actively involved in reviewing 
and giving constructive comment re- 
garding significant proposed legisla- 
tion in the franchise law area. The 
Intellectual Property Committee con- 
tinues to pursue its legislative initiative 
to increase penalties for trademark 
counterfeiting. 

The section’s CLE programs this year 
include, in addition to its several more 
standard CLE programs, three special 
programs. The Antitrust and Unfair 
Trade Practices Committee presented 
a special seminar to address the sig- 
nificant changes to Part II of Ch. 501 
regarding unfair and deceptive trade 
practices. The Bankruptcy/UCC Com- 
mittee presented the 10th Annual View 
from the Bench Seminar, a truly unique 
presentation involving all active sit- 
ting bankruptcy judges in Florida. At 
the special request of Bar President 
Pat Seitz, the section’s Corporate Coun- 
sel Committee, Financial Institutions 
Committee, Bankruptcy/UCC Commit- 
tee, and Business Litigation Commit- 
tee are co-sponsoring a special seminar 


dealing with the working relationship 
between “in-house” legal departments 
and outside counsel. That seminar is 
being planned with the assistance of 
the American Corporate Counsel Asso- 
ciation and will be presented this 
month. In addition, the Intellectual 
Property Committee is working with 
the Entertainment, Arts, and Sports 
Law Section of The Florida Bar to 
co-produce a continuing legal educa- 
tion seminar that will address current 
copyright and licensing issues. Clearly, 
the Business Law Section’s CLE 
programming is on the leading edge of 
the increasingly volatile changes in the 
business law practice. 

The Business Law Section’s substan- 
tive committees continue to participate 
in both production and revision of Flor- 
ida Bar CLE publications. The Busi- 
ness Litigation Committee is working 
on a revised edition of its Business 
Litigation Manual and the Franchise 
Law Committee is preparing a Fran- 
chise Law Manual. 

The section has engaged in a number 
of projects. The Antitrust and Unfair 
Trade Practices Committee has under- 
taken a substantial review of Florida’s 
statutes dealing with contracts in re- 
straint of trade in an effort to draft a 
more workable statute covering con- 
tractual noncompete provisions. The 
Bankruptcy/UCC Committee has 
formed a special subcommittee to study 
the Florida exemption laws and to 
propose legislation to address problems 
in current F.S. Ch. 222. The Business 
Litigation Committee is pursuing certi- 
fication for business litigators. The 
Intellectual Property Committee is pre- 
paring a Trademark Examination Pro- 
cedures Manual for use by the Office 
of the Secretary of State. The commit- 
tee’s goal is to develop a standardized 
examination procedure for use by both 
the Office of the Secretary of State and 
Florida intellectual property practition- 
ers. 

The Publications Committee under 
the able leadership of Diane Noller 
Wells has continued to submit quality 
articles for The Florida Bar Journal, 
and has regularly published the sec- 
tion’s newsletter, The Quarterly Re- 
port. 

Bar members who practice in busi- 
ness related areas of law and who have 
not been active in some facet of Busi- 
ness Law Section activities are missing 
perhaps one of the best opportunities 


to enhance their expertise and their 
practice affiliations. Business Law Sec- 
tion membership is for all business 
lawyers, whether in small firms or 
large, small communities or large cit- 
ies. The collegial and academic charac- 
ter of the section and its programs and 
activities continues to grow and im- 
prove each year. 

I am extremely grateful to the Busi- 
ness Law Section Executive Council, 
officers, and all who participated in the 
many programs and activities of the 
section during the 1993-94 Florida Bar 
year. It has been a privilege and an 
honor to serve as chair. 


A. BATES 
Chair 


Criminal Law 


This past year has found the Crimi- 
nal Law Section, and its Executive 
Council, to be very busy in a number 
of different areas. Things got off to a 
hearty start at the first meeting in 
September 1993, when the section was 
visited by President Patricia Seitz. It 
was noted that Ms. Seitz was the only 
elected president who in recent mem- 
ory had returned to the section’s meet- 
ing after being elected. A lively and 
spirited discussion ensued with Presi- 
dent Seitz concerning communication 
between the Criminal Law Section and 
The Florida Bar. As a result of Presi- 
dent Seitz’s concern regarding the com- 
munication breakdown, the Criminal 
Law section became heavily involved 
in proposed legislation this past year. 
As a result of her leadership, all sec- 
tions requesting Florida Bar support 
for legislative initiatives that impacted 
on the practice of criminal law were 
referred to our section. To respond to 
these inquiries on an expedited basis 
a “fast track” committee was created 
composed. of the officers of the section 
and the immediate past president. All 
inquiries were directed to this commit- 
tee, whose members responded directly 
to the chair, allowing me to provide the 
Board of Governors with the section’s 
various views and recommendations. 

Additionally, President Seitz organ- 
ized a meeting between myself as chair; 
Bill White, as chair of the Criminal 
Rules Committee and others from that 
committee; as well as Melanie Hines, 
Tony Musto and Judge Stan Norris; 
along with Bill Blews, incoming Bar 


president and President-elect John De- 
Vault to discuss concerns relative to 
the Criminal Law Section. The meet- 
ing on January 12 was exceedingly 
helpful in clearing the air, and permit- 
ted discussions of issues that have 
been of concern to numerous prior 
administrations. President Seitz’s ef- 
forts on the section’s behalf, as well as 
her availability and openness, was very 
much appreciated by the entire Execu- 
tive Council. 
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At this meeting on January 12, there 
was also a discussion regarding the 
section’s request for assistance from 
The Florida Bar to meet with the 
legislative leadership in an effort to 
acquire permanent funding for the Pub- 
lic Defender/State Attorney Training 
Program run by Professor Gerald Ben- 
nett at the University of Florida Col- 
lege of Law. Again Pat Seitz pledged 
her support of this program and agreed 
to have The Florida Bar publicly sup- 
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port it. Through the efforts of the 
Public Defender Association and the 
Florida Prosecuting Attorneys’ Asso- 
ciation, it was expected at the time of 
this writing that permanent funding 
will be restored to this very important 
project with this legislative session. 
For his direct impact on the future 
lawyers of this state through the very 
personal, individual attention and con- 
cern he has shown to the efforts in 
training numerous prosecutors and pub- 
lic defenders through his training pro- 
gram, and his many years of effort on 


The Criminal Law 
Section’s annual 
meeting Selig 
Goldin awards 
luncheon will be a 
roundtable Juvenile 
Justice Symposium 
moderated by 
Harvard Law 
School Professor 
Arthur Miller 


behalf of the section through years of 
service to the Criminal Rules Com- 
mittee, the council unanimously voted 
to award this year’s Selig Goldin Award 
to Professor Gerald Bennett. 

The section also took an active role 
in the Governors’ Domestic Violence 
Task Force. As chair I was invited to 
assist the task force with our input. I 
had an opportunity to address the task 
force as well as to discuss and describe 
the domestic violence problem from the 
perspective of the section, as a prosecu- 
tor, as a former defense attorney, and 
as a lawyer that dealt with this issue 
in the divorce context. (As a strictly 
personal observation, I believe this 
multi-disciplinary problem can only be 
adequately addressed when the vari- 
ous circuits respond positively to the 
Florida Supreme Court’s call for one 
family-one judge.) 

The highlight of the section’s efforts 
remained the informative newsletter 
published once again by Douglas Dun- 
can. The section expanded its member- 
ship rolls as a consequence of our very 


educational and informative newslet- 
ter. Doug has retired his blue pencil, 
and on behalf of the entire section and 
each Executive Council member, we 
thank him for his many years of excel- 
lent service. 

Finally, the much awaited CLE at 
this year’s annual meeting Selig Goldin 
awards luncheon will be a roundtable 
Juvenile Justice Symposium. In an 
effort to bring together principal fig- 
ures who will shape the future of our 
juvenile justice system, the Criminal 
Law Section will present a high level 
roundtable discussion moderated by 
the well-respected Harvard Law School 
Professor Arthur Miller. It is expected 
that the participants will include Gover- 
nor Lawton Chiles, Attorney General 
Robert Butterworth, State Rep. Buzz 
Ritchie, U.S. District Judge Elizabeth 
Kovachevich, U.S. Attorney Larry Col- 
leton, Public Defender Bennett Brum- 
mer, and Nova University Law Profes- 
sor Bruce Rogow. For too long the 
juvenile justice system has been ig- 
nored, and we are now reaping that 
inattention. Harvey Sepler and Ben 
Kuehne once again chair this impor- 
tant event. 

My thanks to all members of the 
Executive Council, especially the fast 
track committee, for assisting me this 
past year. The section would cease to 
operate without the ever present, ever 
vigilant efforts of Connie Stewart. Con- 
nie was a tremendous help to me the 
years I was editor of the newsletter, 
and once again she has kept me on 
target, and has made my chairmanship 
a success. Thank you, Connie Stewart. 


Barry E. KRISCHER 
Chair 


Elder Law 


Established in 1991, this marks the 
third year of the Elder Law Section. It 
has a membership of 994, compared to 
884 last year—an increase of over 100 
members. With the inclusion of the 
section’s affiliate members, our mem- 
bership is well over 1,000. 

Organizationally, the Elder Law Sec- 
tion is divided into three divisions: the 
administrative, substantive, and sen- 
ior lawyers. 

The administrative division and sub- 
stantive division, under the capable 
leadership of Charlie Robinson and 
Ray Parri, oversaw the following pro- 
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grams this year: 

e A most successful workshop of- 
fered in conjunction with the section’s 
first Labor Day retreat focusing on the 
new Medicaid law, nuts and bolts, 
forms and ethical issues in represent- 
ing the elderly. Barry Rothenberg and 
Chris Vogel organized both the retreat 
and the workshop presentation. Over 
80 attorneys and their families at- 
tended the retreat. 

e Two programs were offered in con- 
junction with the Florida Council on 
Aging Conference in September. Kevin 
Sentner was program chair for the 
Selected Topics in Elder Law seminar 
and Emily Moore represented both the 
section and the Department of Elder 
Affairs chairing the cosponsored Advo- 
cacy for Elders with Mental Disabili- 
ties training session, assisted by Mi- 
chael Blaher. 

e One of the better attended CLE’s 
offered this year at the Bar’s midyear 
meeting was the section’s Elder Law 
and Case Update, chaired by Richard 
Milstein. This seminar included such 
topics as trust law changes, advance 
health care directives, guardianship, 
and federal law changes relating to 
Medicaid. 

e Attorneys attending the Bar’s an- 
nual convention will also have the 
opportunity to attend a program co- 
sponsored with the Academy of Florida 
Elder Law Attorneys on Current Topics 
in Elder Law. Russ Carlisle serves as 
program chair. 

On the legislative front, members of 
the Executive Council have spent count- 
less hours in conversation and negotia- 
tion with the Department of Health 
and Rehabilitative Services in struc- 
turing Florida’s response to the OBRA 
93 Medicaid legislation. A dialogue 
was opened with HRS in August of 
1993. This has blossomed into an ongo- 
ing conversation, almost on a weekly 
basis, between department representa- 
tives and section leadership. As a re- 
sult of this dialogue, the elder law bar 
is no longer perceived as the “adver- 
sary” but as a group committed to the 
legal needs of the elderly, willing to 
cooperate with the department in as- 
suring proper provision of services. 

This dialogue between HRS and sec- 
tion leadership had its greatest success 
in the reversal of HCFA policy on 
income trusts. Under OBRA states 
imposing an “income cap” on financial 
eligibility for Medicaid assistance were 
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authorized to provide assistance for 
individuals who deposited their excess 
income into a qualified trust. Unfortu- 
nately, as a result of bureaucratic diffi- 
culties and interpretation problems at 
the federal level, these trusts were 
under moratorium in Florida. Section 
leadership met with HRS counsel and 
staff in December, offering a solution 
that would enable these trusts to be 
deployed. From that meeting through 
April of this year, various members of 
the section pressed for resolution: some 
through negotiation with HRS and 


As a result of the 
continual dialogue 
between HRS and 
the Elder Law 
Section leadership, 
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elderly 


HCFA, some through coordination with 
state legislative representatives, speci- 
fically Sen. Graham and Cong. 
Bilirakis, and some through adminis- 
trative appeal and federal court action. 
The net result of the combined commit- 
ment of the leaders of this section, 
HCFA reversed its policy on these 
trusts and they are now available to 
assist the needy elderly. This will pro- 
vide relief not only to the 11,000 frail 
Floridians this impacts, but the those 
similarly situated in 20 other states! 
An unreserved thanks and commenda- 
tion are extended to Charlie Robinson, 
Ray Parri, Julie Osterhout, Helen Ste- 
vens, and the many others who joined 
in this tremendous effort. 

Special thanks also go to Ray Parri 
and Chris Vogel for the Victimization 
Committee’s efforts with the Hillsbor- 
ough County Sheriff's Office; Jack Ryan 
for continuing legislative efforts re- 
lated to the Ombudsman Council; Char- 
lotte Brayer for her ever present sup- 
port; Joe Rugg for efforts on long range 
planning and bylaw endeavors; Mar- 


grit Bernstein for her participation in 
the Fordham Ethics Conference in De- 
cember; Rebecca Morgan for her endur- 
ing support as chair-elect; and to the 
many other members whose efforts 
have assisted the Elder Law Section 
in addressing the broad range of issues 
that confront attorneys in this practice. 
And special thanks and appreciation 
to President Pat Seitz for her constant 
support and encouragement. 


Tra S. WIESNER 
Chair 


Entertainment, 
Arts and Sports Law 


The Entertainment, Arts and Sports 
Law Section is having a productive 
year. Our CLE program, Legal Issues 
in the Television Industry, garnered 
rave reviews from all who attended, 
and may even have made some money. 
The program was scheduled to coincide 
with the National Association of 
Television Production Executives con- 
vention in Miami last January. The 
speakers were both informative and 
entertaining. The credit for putting 
this program together goes to our hard- 
working CLE committee chair, Gerry 
Damsky, and the program chair, Robin 
Abraham. 

One of the primary goals of the 
section this year was to enhance net- 
working opportunities among our mem- 
bers. Our Facilities Committee chair, 
Kimberly D. Kolback, put together two 
great networking programs, one at the 
Miami Arena during the Panthers- 
Sabres hockey game, and one at the 
Lipton International Tennis Tour- 
nament, both at special ticket prices 
for our members. Our Networking Com- 
mittee chairs, Joseph Z. Fleming of 
Miami, David Ellis of Largo, and Ned 
McCleod of Orlando, put together won- 
derful programs. 

Stan Soocher, editor of Entertain- 
ment Law and Finance, served up 
Entertainment Law—Year in Review 
in a fact-filled lunch that touched on 
the Clinton administration’s impact 
on the entertainment industry, Califor- 
nia’s new minimum compensation stat- 
ute for entertainers, intellectual prop- 
erty issues in the new multimedia and 
interactive technologies on the infor- 
mation highway, and a discussion of 
parody and fair use after the U.S. 
Supreme Court ruling on 2 Live Crew’s 
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takeoff of Roy Orbison’s “Oh, Pretty 
Woman.” Carol Soret Cope joined us 
on Carnival Cruise Line’s ship MS 
Ecstasy to discuss her new nonfiction 
bestseller, In the Fast Lane: A True 
Story of Murder in Miami, which fol- 
lows the trial of Joyce Cohen for the 
contract murder of her wealthy real 
estate developer husband. David Ellis 
addressed Intellectual Property Law 
for the Entertainment, Arts and Busi- 
ness Lawyer 1994. 

In conjunction with the Orange 
County Bar Association, we hosted the 
newly appointed members of the suc- 
cessor entity to the State Film Board, 
which was abolished and reconstituted 
this year. Additional programs are in 
the planning stages, including one ten- 
tatively titled, Who’s at Fault?, which 
will address liability and risk alloca- 
tion issues when there is an injury on 
a fashion photography shoot, a pro- 
gram devoted to updates in the Florida 
film industry, and another program 
focusing on the special issues pertain- 
ing to entertainers hired to work on 
cruises. 

Possibly the section’s most signifi- 
cant achievement this year was that 
the designation of volunteers was ac- 
complished. Thanks to the persistent 
efforts of Steven Carlisle and Gayle 
Coleman. 


DEBORAH BOvVARNICK MASTIN 
Chair 


Environmental 
and Land Use Law 


This year the Environmental and 
Land Use Law Section continued to 
expand and improve the services pro- 
vided to more than 2,000 lawyer and 
150 nonlawyer affiliate members. The 
section has over 15 active committees 
involved in numerous issues of interest 
to environmental and land use law 
practitioners. This report highlights 
only a portion of the many programs 
and activities during the past 12 
months. 


The section’s CLE seminars and work- 
shops committees offered a variety of 
educational programs, all of which re- 
ceived excellent ratings. Recognizing 
the degree to which environmental 
issues have affected real estate trans- 
actions, the section held a workshop 
in October on Environmental Issues 
in Land Transactions, and in February 
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offered a seminar on Environmental 
Audits and Due Diligence. In Novem- 
ber, the section cosponsored with the 
Local Government Law Section a semi- 
nar, Current Issues in Land Use, the 
Environment, and Local Government: 
A User’s Guide. 

Familiarity with technically complex 
scientific issues has become essential 
for environmental lawyers. With the 
active participation of geologists, engi- 
neers, and other nonlawyer profession- 
als who are affiliate members of the 
section, the Workshops Committee of- 


The Environmental 
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Section cosponsored 
the Second Annual 
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fered programs on Use of Expert Wit- 
nesses in Administrative Hearings and 
Chlorinated Solvent Spill Liability and 
Remediation. The section also worked 
with EPA Region IV, the American Bar 
Association’s Section of Natural Re- 
sources, Energy, and Environmental 
Law, and the environmental and land 
use law sections of the other seven 
states in Region IV in hosting the 
Second Annual Comprehensive Brief- 
ing on Environmental Issues in U.S. 
EPA Region IV. The section will con- 
tinue to cosponsor seminars and work- 
shops with other organizations which 
share its educational goals and com- 
mitment to excellence. The annual meet- 
ing and update remains the most popu- 
lar of the section’s educational pro- 
grams and will be held August 19 and 
20, at the Amelia Island Plantation. 
During the past year the Executive 
Council created new opportunities for 
member involvement. A Special Pro- 
jects Committee is working on drafting 
a form consulting services agreement 
for use in contracting with nonlawyer 


environmental professionals. The com- 
mittee is composed of both lawyer and 
nonlawyer members of the section. The 
section is also publishing a new direc- 
tory which will provide information on 
the variety of subspecialties in which 
environmental and land use lawyers 
practice. The section has a long tradi- 
tion of supporting public interest and 
pro bono activities in the areas of 
environmental and land use law. 

Among other projects, the section’s 
Public Interest Committee sponsored 
a workshop on Ecosystem Manage- 
ment in Florida: New Directions for 
Planning and Regulation. 

Section members interested in ful- 
filling their pro bono responsibilities 
in the environmental and land use 
areas can contact the Access to Justice 
Committee for ideas and suggestions. 

The Ad Hoc Committee on Certifica- 
tion completed its exhaustive study of 
the certification issue this past year. 
In addition to polling all section mem- 
bers, the committee looked at certifica- 
tion programs in other states and the 
historical origins of Florida’s designa- 
tion and certification programs. Al- 
though the designation program is be- 
ing phased out, and with it the option 
to designate in environmental law, the 
Executive Council voted unanimously 
not to seek a certification program for 
environmental and/or land use law. 
No other state has a certification pro- 
gram in environmental or land use 
law. The Ad Hoc Committee ac- 
knowledged that there may be good 
reasons for certification programs in 
some areas; but determined that a 
certification program would not better 
assist the public in hiring competent 
environmental or land use counsel. 
There was no evidence to indicate that 
the current methods for identifying 
qualified environmental and land use 
counsel were inadequate. Moreover, 
given the historically low levels of 
participation in the Bar’s designation 
and certification programs, the Ad Hoc 
Committee was concerned that a law- 
yer’s status as “board certified” in envi- 
ronmental and/or land use law might 
be misperceived as carrying an impri- 
matur it is not intended to have. 

Though revenues have recently de- 
clined, the section’s economic health 
remains sound, and it continues to 
show a surplus, as it has for many 
years. The Executive Council voted 
this past year to increase annual dues 
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from $20 to $25 to help offset declining 
revenues. The Executive Council re- 
mains committed to reducing economic 
barriers to member participation and 
will continue to provide financial assis- 
tance to those members who would 
otherwise be unable to participate. 


Douc.as M. HALSEY 
Chair 


Family Law 

The Family Law Section’s 1993-94 
activities began with the annual lunch- 
eon featuring Attorney General Janet 
S. Reno, who addressed the need to 
focus on the family and make a differ- 
ence in the crime and social values of 
our nation. Along with Gregory K. and 
his attorneys, children within the fos- 
ter case system shared their experi- 
ences to sensitize the audience to the 
plight of our juvenile justice system. 

In July, our section was represented 
by a half-dozen lawyers who do family 
law at the Professional Leadership Con- 
ference in Tallahassee. In August, un- 
der Judge Richard Feder’s direction, 
we had our Annual Trial Advocacy 
Seminar in Palm Beach, which was 
well-attended. Our section leadership 
and members once again supplied train- 
ers for the intense four-day course on 
a voluntary basis. 

Our Legislation Committee began 
working in the late summer to finalize 
legislation for consideration at our Sep- 
tember meeting. Additional commit- 
tees that were added to our section this 
year include Juvenile, Domestic Vio- 
lence and the Special Task Force on 
Family Life. In addition, Evan Marks 
brought forth the idea and followed 
through on the organization of our 
mentor program. This program pro- 
vides family lawyers who advise law- 
yers who do not specialize in family law 
on family cases which they accept for 
their pro bono aspirational require- 
ments. We have been exploring other 
pro bono projects and highlighted ongo- 
ing pro bono programs in the Family 
Law Commentator. 

In addition, we began working on 
our Amicus Committee’s program to 
identify firms in the state who would 
take on pro bono appeals work in cases 
where there need to be appeals to 
improve our law, but the parties them- 
selves could not provide the funds and 
expertise to appeal. That program, at 


this time, is well underway with sev- 
eral prestigious firms, as well as influ- 
ential individual lawyers volunteering. 

One of the chair’s goals this year was 
to make sure that all Family Law 
Section members around the state felt 
included and connected to section work. 
In the first half of the year, I visited 
Broward County, Brevard County, 
Marion County, and Alachua County. 
The second half of the year included 
visits to Naples, Tallahassee, 
Brooksville, Panama City, and Jackson- 
ville. As a result, we have some new 
members and some new blood on our 
committees. We are also exploring bene- 
fits for our section members which 
might induce membership (FAX Net- 
work, Brief Bank, and contracted UPS 
services) to improve practice and qual- 
ity of life for the lawyer. 

In October, our fall retreat took place 
in Asheville, North Carolina. An excel- 
lent continuing legal education pro- 
gram was offered under the direction 
of program chair, Sharon Taylor. Mem- 
bers enjoyed the facility at the Grove 
Park Inn and the excellent presenters. 
Our reviews for the course were excel- 
lent and we were excited to have 50 
members attend as well as many of 
their families. Dr. Day, a renowned 
psychologist, assisted both families and 
lawyers on stress management tech- 
niques. 

Our section continues to be involved 
with the development of the family 
rules and assisting the augmented es- 
tate planning committee in efforts tc 
look at the possibility of applying fam- 
ily law principles to the elective share 
situation. Richard West has been our 
liaison to that group. 

Judge Mark Polen, chair-elect, has 
spent a great deal of time preparing 
our spring retreat program. Our sec- 
tion hired Jim Carder, Colorado (previ- 
ously hired by the Bar for CLE), to 
assist us in developing a long-range 
plan at our retreat. Past section leader- 
ship and other Bar leadership were 
especially invited to come. 

Judge Richard Feder is working on 
the development of the 40-hour family 
mediation training course to be offered 
next year. We are very excited about 
this opportunity to be involved in qual- 
ity training while raising funds for our 
section which have dwindled over the 
last few years as continuing legal edu- 
cation money has declined. We hope to 
coordinate this project with a media- 


tion program at the ABA midyear meet- 
ing where Florida programs would be 
highlighted. Justice Overton chairs the 
midyear programs for the ADR Section 
of the ABA and has requested our 
involvement. We are happy to say our 
section membership continues to in- 
crease and our continuing education 
programs continue to get very high 
reviews. 

Our section continues to interact 
with the Gender Bias Implementation 
Commission and assist in gathering 


materials and making efforts to imple- 
ment its recommendations. 

We were asked by Florida Bar Presi- 
dent Pat Seitz to assist in locating 
lawyers when individuals had diffi- 
culty with abduction cases, particu- 
larly relating to international abduc- 
tions. We have made efforts in that 
regard to identify attorneys and have 
a pool of experts to assist the public in 
Hague Convention cases. 

We continued to provide quality pub- 
lications to our members including a 
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quarterly caselaw update and Commen- 
tator issues featuring themes such as 
professionalism, children, and domes- 
tic violence. This year we published 
four issues. 

We were asked to testify before the 
Governor’s Task Force on Domestic 
Violence. Our concerns and sugges- 
tions were well-received and many ap- 
pear in the January 31, 1994, final 
report. 

Our section continues to thrash out 
difficult issues such as rights and re- 
sponsibilities as related to homosexu- 
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als, adoptions, attorneys’ fees, step- 
parent rights and the rights of signifi- 
cant others, and alternative dispute 
resolution processes including arbitra- 
tion and mediation. We have provided 
leadership in all these areas providing 
a safe format for open discussion and 
effort to improve the family law proc- 
esses in our state. 


Our committees are working on 
videos and publications to educate the 
public. We have been constantly in- 
volved in workshops to assist legisla- 
tors in looking at the very tough issues 
that we face with regard to adoptions. 
This work will continue next year. It 
is our pleasure to be called upon as 
experts by the legislators. We have had 
a wonderful relationship with our new 
lobbyists, Don and Laura Lamonica, 
and believe that this change has been 
very positive. 

We have tried to communicate 
through the Bar News and worked with 
the Public Information Department on 
positive public relations. We have made 
appropriate adjustments in our Bar 
Journal article agenda when a timely 
issue warrants attention. 

We have been available to our high- 
est court on all its projects related to 
family issues and keep close ties to 
Maggie McCall, the family division 
program director. Our leadership has 
met with and encouraged law school 
deans to have more emphasis on im- 
portant issues such as children and 
domestic violence. 

We have continued to try and open 
up possibilities with other disciplines 
for joint efforts to improve the legal 
system for families. We continue to 
explore ways to more effectively collect 
child support and to be fair to those 
supporting multiple families. 

We are trying to work with the 
president’s Budget Committee and with 
the Council of Sections to find creative 
ways to increase our revenues. We 
have completed an analysis of the pro- 
cess by which the other family law 
sections in our country receive and 
refurbish their revenues. 


We are sensitive to the fact that our 
state has the highest divorce rate in 
the nation. We know that 67 percent 
of all Florida filings are family matters 
when one includes enforcement and 
modification. We are constantly explor- 
ing ways to find balance between the 
tensions of the changing role of law- 
yers, our own emotional needs and the 
needs of our own families, and the 
needs of our state. We thank the Bar 
leadership and our members for their 
wisdom, time, and support. 


Nancy S. PALMER 
Chair 


General Practice 


The General Practice Section contin- 
ues to increase its services to the sole 
practitioner and small firm lawyer, 
and to all lawyers who seek to obtain 
and maintain knowledge in various 
areas of the law. The section serves its 
members through its CLE programs, 
its publications, and the efforts of its 
committees. 

The section continues to provide pro- 
grams which are beneficial to its mem- 
bers and to other lawyers interested 
in subjects which are geared toward 
the general practitioner. The Solo and 
Small Firm Practitioner Committee, 
chaired by L. Michael Roffino, has had 
a very busy year working in conjunc- 
tion with The Florida Bar Special Solo 
and Small Firm Committee established 
by President Pat Seitz. Our section, 
together with President Seitz’s special 
committee, are sponsoring three town 
hall conferences which are devoted to 
the solo and small firm lawyers. These 
conferences involve discussions empha- 
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sizing the needs and requests of this 
constituency, and the Bar will benefit 
by the suggestions for matters which 
will assist those lawyers. 

The section sponsored other CLE 
programs which included the Annual 
Update of Florida Law under the gui- 
dance of George Wilson; the Employ- 
ment Law for the General Practitioner 
also chaired by George Wilson; the ever 
popular Attorneys’ Fees program un- 
der the guidance of David Donet; the 
Debtor/Creditor Relations for the Gen- 
eral Practitioner seminar chaired by 
Steven Hutton; and the out-of-country 
seminar, Selected Current Issues for 
the General Practitioner. The CLE Com- 
mittee is now chaired by Dykes Ev- 
erett, who has selected interesting pro- 
grams for the coming year. 

The General Practice Journal under 
the leadership of Timothy Shaw and 
Neil Gregory provided informative ar- 
ticles and notes. Sarah Warren, a stu- 
dent at Stetson College of Law, is now 
the associate editor of the Journal, 
which will be promoting a new format 
and additional columns for the up- 
coming issues through the auspices of 
Lewis H. Hill III. The Florida Bar 
Journal Committee will continue to 
submit helpful materials to our mem- 
bers for publication in The Florida Bar 
Journal. 

The section is very gratified with the 
participation of various organizations 
throughout the state in its efforts to 
promote the delivery of legal services 
to the needy. The 1994 General Prac- 
tice Section pro bono award first place 
selection was Northwest Florida Legal 
Services, Inc., Pensacola, with the two 
runnerups, Bar Association Legal Aid 
Society, Inc., Sarasota, and Volunteer 
Lawyers Project, Daytona Beach. The 
first award winner’s principal project 
was an immigration outreach program 
offering pro bono assistance to clients 
and training to pro bono lawyers to 
provide such assistance. 

The section’s Tradition of Excellence 
Award Committee was headed by for- 
mer section chairs Stephen C. Page, 
Jesus M. Hevia, and Steven D. Hutton. 
This prominent award will be given at 
the annual meeting of The Florida Bar 
in June to the lawyer or judge who has 
excelled in enhancing the standing of 
the general practice of law. 

The section continues to make its 
annual grant to the Florida High School 
Mock Trial Competition and to award 


its scholarship at the University of 
Florida College of Law. 

The following is a list of the addi- 
tional productive committees, their 
chairs and a brief summary of the 
activities of each: 

Bar and Section Liaison Committee— 
David Brennan — continued its activi- 
ties and contacts with the ABA Gen- 
eral Practice Section, The Florida Bar’s 
other sections and sections’ committees 
and the Board of Governors, as well 
as its participation with the Council of 
Sections. 

Bylaws Committee—The bylaws were 
amended early in the year to include a 
law professor Executive Council mem- 
ber (William Allison of Stetson Univer- 
sity), and a law student member, and 
among other changes, now provides for 
the separate office of treasurer of the 
section. 

Legislative Committee—Gerald B. 
Curington—continued to provide up- 
dates for the council and for the mem- 
bers, through the General Practice Jour- 
nal, on legislative matters. 

Long-Range Planning and Advisory 
Committee—Steven D. Hutton—A very 
successful long-range planning retreat 


was held in New Orleans in conjunc- 
tion with an Executive Council meet- 
ing. The plans are quite extensive as 
the discussion on the future of the 
section were comprehensive. The plans 
will be the subject of separate articles 
in our Journal. 

Out-of-State Member Liaison— 
Clayton J. Joffrion, Jr., New Orleans— 
maintained its participation with the 
Out-of-State Division of The Florida 
Bar. 

Public Relations and Professionalism 
Committee—Carla S. Matthews—the 
activities of The Florida Bar in this 
area were reported and detailed to the 
Executive Council. 

Video Library Committee—Charles 
J. Kane—formulating plans for a video 
library on various law subjects, to be 
available to Florida lawyers. 

Student Participation—Judge Marvin 
Gillman—in addition to the existing 
scholarship/grant, the section contem- 
plates scholarships to the other Florida 
law schools, as well as establishing a 
course in the law schools directed to 
the general practice of law. 

Membership—James C. Cunning- 
ham, Jr.—plans for increased member- 
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ship are underway. 

A welcome and significant contribu- 
tion to our section was the appoint- 
ment of John Cardillo as the Board of 
Governors’ liaison to the General Prac- 
tice Section. John has ably kept us 
informed of the activities of the board, 
and has made significant contributions 
to our Executive Council meetings. 

I thank the other officers, the council 
members, and committee participants 
also for their significant contribution 
to our section, and we are especially 
fortunate and grateful to have the 
guidance of our Florida Bar adminis- 
trator, Fay Yenyo. During this year it 
was a privilege to serve you, and under 
the leadership of Gerald Curington, 
Carla Matthews, and Timothy Shaw, 
the coming year should provide addi- 
tional services to the members of this 
section and The Florida Bar. 


FRANK D. HALL 
Chair 


Government Lawyer 


Although only three years young, the 
Government Lawyer Section has come 
into its own. During the year the 
section enhanced its representation 
within and outside the Bar, enjoyed a 
year of many accomplishments, and 
continued its efforts to provide a voice 
on behalf of public sector lawyers at 
every level of government. 

Circuit representatives were added 
to the leadership of the section this 
year in an effort to provide better 
representation to government lawyers 
in each of the judicial circuits in Flor- 
ida as well as out of state. Meetings of 
the section’s Executive Council and 
circuit representatives produced many 
new ideas, raised new issues to be 
addressed by the section, and resulted 
in the beginning of a series of “break- 
fast seminars” in several circuits. In 
addition, due to the tireless efforts of 
Sheryl Wood, government lawyers now 
have more of a voice at the local bar 
level. 

As a direct result of the meeting two 
new “breakfast series” of monthly one- 
hour seminars joined the Second Cir- 
cuit Breakfast Series, which began in 
July 1993. Programs began in the 
Seventh and 15th circuits and pro- 
grams in other circuits are in the 
works. The Second Circuit’s program 
series was the brainchild of the GLS 
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CLE committee chair, Tom Hall. In 
recognition of the position most gov- 
ernmental entities take on paying for 
attendance at CLE programs, these 
series of seminars are offered free of 
charge to government lawyers in the 
local courthouse. Thus, there is no 
out-of-pocket cost to either the lawyer 
or the employer. Attendees receive one 
hour of CLE credit. Presenters have 
included Florida Supreme Court jus- 
tices, federal district judges, judges 
from the district, circuit, and county 
courts, administrative hearing officers, 
and lawyers whose specialties are in 
practice areas of interest to lawyers in 
the public sector. In the Second Cir- 
cuit, two hours of ethics credits were 
earned for those in attendance to hear 
Bar staff counsel John Berry, who 
spoke on the disciplinary process within 
The Florida Bar, and Jack Weiss, for- 
mer Bar staff counsel and current 
member of the Professional Ethics Com- 
mittee, who shared comments on cur- 
rent hot ethics topics. Lori Holcomb, 
assistant UPL counsel to the Bar, also 
addressed UPL issues. 

In an effort to have better communi- 
cation between government lawyers 
and private practitioners at the local 
level, Sheryl Wood began a drive to 
establish government lawyer liaison 
committees in all voluntary bar associ- 
ations around the state. She was in- 
strumental in forming such a com- 
mittee within the Palm Beach Bar 
Association. She has succeeded in es- 
tablishing liaison committees in a num- 
ber of voluntary bars with the ultimate 
goal of forming such a committee in 
every voluntary group within two years. 

The section’s CLE effort has been 
stewarded by the very capable and 
knowledgeable Tom Hall. Tom is a law 
clerk at the First District Court of 
Appeal and has been instrumental in 
the section’s effort to provide quality 
CLE programs to the members of the 
Bar. The topic of our section’s most 
popular offering to date was Demysti- 
fying the Legislative Process. The semi- 
nar was held during the section’s mid- 
year meeting in Tallahassee in the 
Florida Cabinet’s meeting room. Pro- 
gram Chair Lorraine Yeomans put to- 
gether a faculty which included the 
secretary of the Senate and clerk of 
House, several current and former leg- 
islative staffers, and the speaker of the 
Florida House of Representatives. 
There were 94 in attendance, many of 


whom were not lawyers but who wanted 
to learn about the Florida legislative 
process. The overall evaluation rating 
was 4.04 (excellent) and has been nomi- 
nated as an outstanding program to 
the Association of Continuing Legal 
Education Administrators. The high- 
light for many who attended was the 
tour of the legislative offices, library, 
bill drafting rooms, and the floors of 
the House and the Senate. It was not 
an accident that the seminar was of- 
fered immediately prior to the com- 
mencement of the 1994 legislative ses- 
sion. A highly successful reception hon- 
oring the past section chairs and recipi- 
ents of the Claude Pepper Outstanding 
Government Lawyer Award was held 
the night before the CLE program and 
the section’s midyear Executive Coun- 
cil meeting was held immediately fol- 
lowing the program. The midyear meet- 
ing was such an outstanding success 
that the section has decided that future 
midyear Executive Council meetings 
will be held in Tallahassee in conjunc- 
tion with a reception recognizing past 
chairs and Claude Pepper award re- 
cipients and an update of the CLE 


program. 

Because of the acute effect the issue 
of pro bono has on the government 
lawyer, the Government Lawyer Sec- 
tion this year amended its bylaws to 
create a standing pro bono committee. 
The committee was established as a 
standing committee to confront head 
on the issues raised by the Florida 
Supreme Court in its June 23, 1993, 
ruling regarding pro bono. In particu- 
lar, the court asked the Government 
Lawyer Section to identify the obsta- 
cles which may prevent public sector 
lawyers from representing pro bono 
clients and to seek ways to remove 
those obstacles. The section pro bono 
committee has been very capably 
chaired by chair-elect M. Catherine 
Lannon. Cathy also chaired the Second 
Judicial Circuit's Pro Bono Committee, 
which put together a circuit plan which 
recognizes the unique problems facing 
the government lawyer who feels a 
responsibility to participate in the pro 
bono effort. The pro bono committee of 
the Government Lawyer Section con- 
tinues its efforts and hopes to report 
back to the Supreme Court by year’s 
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end. 

The Reporter, our section newsletter, 
continues to expand. Editor Phyllis 
Slater says to keep those articles and 
letters coming. 

In its second legislative effort, ap- 
proval and support from the Bar’s 
Board of Governors allowed the section 
to seek to have language inserted into 
the 1994 Appropriation Act to permit 
payment of Bar dues and fees for CLE 
programs of those government lawyers 
affected by the state budget. Thanks 
to the helpful effort of Attorney Gen- 
eral Bob Butterworth, the language 
was placed into both the House and 
Senate versions of the budget. This 
report is made prior to end of the 
legislative session. We can only hope 
at this point that the section’s efforts 
will come to fruition. 

As one can see, the Government 
Lawyer Section truly has come into its 
own. The real challenge, however, is 
to continue, indeed, expand the sec- 
tion’s efforts to provide the public sec- 
tor lawyer with a voice both within and 
outside the organized bar, with quality 
CLE programs and with a forum for 
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communication among its members 
through its newsletter. 

Finally, a special thanks to our sec- 
tion administrator, Pat Stephens. She 
worked above and beyond the call of 
duty in helping our section make it 
through the year. Without her assis- 
tance, I never would have been able to 
adequately address the demands the 
position of chair requires. 


JUDGE TOM BATEMAN 
Chair 


Health Law 


Certification for practitioners of 
health care law was the ongoing issue 
for the section during the past year. 
Once certification is approved by the 
Supreme Court, the real work of put- 
ting the educational and examination 
portions of the certification plan into 
place can begin. An ad hoc committee, 
headed by past chair Kirk Davis, has 
spearheaded this effort. 

It was an otherwise busy year for the 
section’s Education and Information 
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Committee, headed by Ira Coleman 
and chair-elect Joline Miceli-Mullen, 
which sponsored educational programs 
in September and November on the 
burgeoning subject of managed care 
contracts, and cosponsored a health 
care/tax reform seminar with the Na- 
tional Health Lawyers Association in 
November. At the January midyear 
meeting, a program was presented look- 
ing at the likely effects of national 
health care reform on hospitals and 
physicians. 

The section publications included its 
usual newsletter, its directory of sec- 
tion membership put together by Jim 
Farrell, and a public service pamphlet 
for distribution by the Bar advising 
consumers on health maintenance or- 
ganizations’ grievance procedures, au- 
thored by the section’s Managed Care 
Division. 

Support of a legislative position fa- 
voring a statute of limitations for DPR 
action, which was approved by the 
Board of Governors the previous year, 
resulted in a fair degree of controversy 


$44.50, plus tax, shipping 


when the position was revisited by the 
Legislation Committee of the Board of 
Governors. Ultimately, however, the 
section and the Legislative Committee 
concluded that if legislative support 
were limited to a bill pending during 
this session, that there was, in fact, 
agreement about the appropriateness 
of such legislation. 

During the months to come, the 
section, in addition to making plans to 
go forward with its certification plan, 
will be looking at the advisability of 
developing a long-range plan and in- 
vestigating the possibility of support- 
ing health law curricula in the state’s 
law schools. The section’s usual devo- 
tion to continuing education is evi- 
denced by a slate of programs being 
planned for the coming year. 

This has been an eventful year, and 
I wish to extend my thanks to all those 
members of the section whose hard 
work made it a successful one. 


Rosert C. McCurpy 
Chair 


International Law 


This year saw our section member- 
ship increase by more than 50 mem- 
bers. Although the section would like 
to attribute this to our intellectual 
acumen and joie de vie, the increase is 
probably due at least as much to the 
activity in the international trade 
arena. This past year saw the North 
American Free Trade Agreement be- 
come law, opening up innumerable 
opportunities for Florida entrepreneurs 
to trade within the world’s largest 
trading bloc. More recently, the Gen- 
eral Agreement on Tariffs and Trade 
(GATT, the world’s largest trading or- 
ganization) agreed to major modifica- 
tions in the way most of the world 
conducts its international trade, both 
in goods and services. Here again, 
when the actual terms of the agree- 
ment are ratified, additional opportu- 
nities will arise worldwide for Florida 
traders. Of course, as their opportuni- 
ties increase, the need for services of 
attorneys schooled in the legal laby- 
rinth of international law will also 
increase. 


BISEL COMPANY 
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The section’s activities began with 
its second annual retreat, held in Palm 
Beach. George C.J. Moore, the section’s 
chair-elect, played the role of unofficial 
host. This well-attended function was 
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used to plan the year’s activities and 
to look toward more complicated is- 
sues, i.e., how to deal with the certifica- 
tion of international law. As a result 
of the efforts of Bob Jarvis, chair of the 
ad hoc committee, the section’s certifica- 
tion program is now working its way 
toward approval. 

As in years past, the dedicated ef- 
forts of section members have provided 
us with a successful CLE program. 
This year, CLE Chair Jana Sigars, 
presided over four very successful pro- 
grams and chaired our most ambitious 
undertaking, the Seventh Annual Do- 
ing Business in Latin America semi- 
nar. Bill Newton, Richard Jacobson, 
Laura Quigley, Tony Santos, Larry 
Gore and David Willig also chaired or 
co-chaired the other CLE programs 
sponsored by the section. 

Special thanks must also go to many 
other members of the section. Co- 
chairs George Harper and David Wil- 
lig, along with Bill Hill and other 
members of the Foreign Legal Consult- 
ants Committee have seen their years- 
long efforts reach fruition; the State of 
Florida now has five foreign legal con- 
sultants who have been certified by the 
Florida Supreme Court. The Uniform 
Foreign Money Judgments Recognition 
Act was placed before the Florida Leg- 
islature this year through almost the 
sole efforts of Legislative Committee 
Chair Ricardo Cata. Larry Rifkin, chair 
of the section’s Immigration Commit- 
tee, and Michael Shane contributed 
their efforts to assisting the section in 
becoming an annual co-sponsor with 
the American Immigration Lawyers 
Association in its annual immigration 
seminar. Bob Hendry, past section 
chair, acted as the section’s liaison to 
the Florida International Affairs Com- 
mission. Executive Council member Dru- 
cilla Bell pointed out pitfalls of a sole 
practitioner in the international law 
arena through her article in The Flor- 
ida Bar Journal. Professor Michael 
Gordon provided his academic exper- 
tise in helping the section modify its 
bylaws. My thanks also go to Ed Joffe 
for his continuing role as editor of the 
International Law Quarterly. To all of 
the members of the Executive Council 
and chairs of the numerous commit- 
tees, I extend my gratitude for making 
this past year go smoothly. 

The section looks forward to contin- 
ued growth. Notably, Florida, with 
nearly 900 members in our section, is 


fourth in membership of all interna- 
tional law sections and committees of 
the 22 state bars who responded to a 


nationwide poll. We are not an inward- 


looking group; diversity is our calling 
card. If you are involved in tax, trusts 
and estates, immigration, customs and 
trade, transactional work, or intellec- 
tual property rights, you are probably 
a candidate for membership in the 
section. We look forward to welcoming 
you as members next year. Speaking 
for the section, we look forward to the 
stewardship of George C.J. Moore. We 
are all secure in the knowledge that 
he will continue the section’s exem- 
plary record and will not only maintain 
the growth of the section, but enhance 
its status within the Bar. 


LEN ROSENBERG 
Chair 


Labor and 
Employment Law 


The Labor and Employment Law 
Section is committed to keeping its 


membership, as well as other lawyers, 


‘abreast of recent developments in the 


law. 

Kevin Hyde is the section editor for 
The Florida Bar Journal and Deborah 
Crumbley is the section editor for the 
newsletter, The Checkoff. The articles 
and newsletters provide an up-to-date 
analysis of the law in all areas of labor 
and employment law. 

The section put on four compre- 
hensive seminars during the 1993- 
1994 year. The first, Sex in the Board 
Room: From Who to Sue to Seeing it 
Done, was chaired by Deborah Crum- 
bley and included a mock trial in a 
sexual harassment case. The second, 
the XIX Annual Public Employment 
Labor Relations Forum, was co- 
sponsored by the Labor and Employ- 
ment Law and Local Government Law 
sections. The seminar was chaired by 
Richard C. McCrea and Michael K. 
Grogan. The third seminar, Where Are 
We Now? Exploring the Employment 
Relationship in the Light of the Chiles 
and Clinton Administrations, was 
chaired by Leslie Reicin Stein. The 
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Solicitor of Labor, who attended Oxford 
with the President, spoke at that semi- 
nar. The fourth seminar, Advanced 
Current Labor Topics, was chaired by 
Adrienne Fechter and included one 
session on recent developments and 
one session on trial strategies. 

In addition to the above, the section 
participated in the SMU law school’s 
Twelfth Annual Multi-State Labor and 
Employment Law Seminar at Hot 
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Springs, Virginia. Adrienne Fechter 
and Terence G. Connor spoke on recent 
developments in race and sex harass- 
ment law. Ms. Fechter and Mr. Connor 
will also speak on this topic at the 
annual Bar convention. 

The section also co-sponsored a pro- 
gram with the American Bar Associa- 
tion. The program explored federal, 
state, and local agency processes re- 
garding a charge of discrimination, 
taking the charge from intake through 
the criteria for the agency’s decision 
whether to sue the employer. Terence 
G. Connor and Charles Powell chaired 
the program. EEOC Acting General 
Counsel James Nealy attended. 

The section hosted a reception at the 
Stetson University College of Law’s 
Ninth Annual National Conference. 

This year the section has significant 
accomplishments apart from its arti- 
cles and programs. Through James 
Bramnick’s leadership, it provided aca- 
demic scholarships for outstanding la- 
bor and employment law students at 
all Florida schools. 

The section expanded its efforts to 
attract attorneys to volunteer to pro- 
vide advice for the poor and charitable 
organizations in Florida. These efforts, 
headed by John W. Robinson and 
Ronald M. Rosengarten, included mail- 
outs and press releases designed to 
compile a registry of attorneys inter- 
ested in labor-related cases. 

The section began its commitment 
for change and growth by conducting 
a symposium relating to the section’s 
long-range plans. James S. Bramnick 
and Terence G. Connor chair the Long 
Range Planning Committee. 

The section continues to prosper and 
grow under the guidance of Fay Yenyo, 
section coordinator. Each section mem- 
ber contributes to the whole and we are 
fortunate to have so many active mem- 
bers who contribute countless hours to 
make the section’s endeavors enriching 
experiences. Thanks especially to John 
W. Robinson IV, who is immediate past 
chair, and best wishes for Chair-elect 
Terence G. Connor. 


Dana 
Chair 


Local 
Government Law 


The past few years has seen the 
Florida Legislature and other state 
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assemblies shifting an ever-increasing 
burden of responsibility to local gov- 
ernments. In response to this increased 
activity for local governments, our sec- 
tion has entered upon new ground in 
a number of areas. Private and public 
membership in our section has now 
increased to more than 1,200. Our 
members include public and private 
attorneys whose practice areas include 
the law dealing with cities, counties, 
urban and special government districts 
and their close relationships with state 
and federal government. 

In order to strengthen the communi- 
cation network among section mem- 
bers, we have produced our first direc- 
tory designating specific areas of local 
government law practiced by each mem- 
ber. We have formulated and dis- 
tributed a topical index covering each 
subject discussed at the 16 annual 
Local Government Law in Florida semi- 
nars. We hope to keep both of these 
publications updated at no additional 
cost to section members. Also, in an 
effort to expand our outreach to local 
government practitioners, the Execu- 
tive Council voted to add two ex-officio 
members to its number and this year 
we welcomed Susan Churuti, president 
of the Florida Association of County 
Attorneys, and Chip Morrison, general 
counsel of the Florida League of Cities. 

As predicted, the 1993 Local Govern- 
ment Law in Florida Seminar was the 
biggest ever, and we have every pros- 
pect of topping that attendance at 
Daytona Beach in 1994. This year we 
have conducted or co-sponsored a re- 
cord total of six continuing legal educa- 
tion offerings of first-rate quality. 

The Public Finance Seminar at Ame- 
lia Island drew strong participation 
from lawyers, government financial of- 
ficials at every level, and from the 
private financial community as well. 
If there was any doubt, it should be 
clear by now that the financial crises 
of state and local governments needs 
constant study and attention. The tri- 
umvirate of private practice section 
members Alexandra McClennan of 
Squire, Sanders and Dempsey, Susan 
Delegal of Holland & Knight, and Harry 
Stewart of Akerman, Senterfitt, e¢ al., 
deserves special credit for this presenta- 
tion. 

The annual Public Employment Law 
Seminar in October 1993, co-sponsored 
with the Labor Law Section and co- 
chaired by former section head Michael 
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K. Grogan of Coffman, Coleman, An- 
drews & Grogan, was as always suc- 
cessful, with special emphasis upon 
law problems in the areas of sex dis- 
crimination and the accommodation for 
the disabled in employment. In Novem- 
ber 1993, the section co-sponsored a 
very successful presentation with the 
Environmental and Land Use Law Sec- 
tion, co-chaired by Joni Armstrong Cof- 
fey of the Dade County Attorney’s Of- 
fice and Mark P. Barnebey, senior 
attorney in the Manatee County Attor- 
ney’s Office. Department of Commu- 
nity Affairs Secretary Linda Shelley 
discussed how to use and understand 
ELMS III, and the luncheon speaker 
was state Rep. Ron Saunders. 

Another first for the section was the 
CLE offering under the guidance of 
Joni Armstrong Coffey, the Historic 
Preservation Seminar held at the mid- 
year Bar meeting in Orlando, in con- 
junction with the Florida Department 
of State, Division of Historic Resources. 
The Executive Council hopes to explore 
future unique midyear courses. 

A key presentation during the year 
was that co-sponsored by our section 
and the Administrative Law Section 
regarding Novel Administrative and 
Judicial Directives for Local Land Use 
Planning, in Orlando. Jim Linn of 
Carson, Linn & Adkins, and our secre- 
tary/treasurer, was co-chair. This 
course presented the first practical look 
at local government bodies as quasi 
judicial bodies in connection with re- 
zoning and other decisions affecting 
private property rights. This presenta- 
tion was widely acclaimed and it is 
hoped will form the basis for a state- 
wide satellite television presentation 
covering quasi-judicial proceedings at 
the local level. This new enterprise is 
being led by Maureen Sikora, Port 
Orange city attorney. 

In addition to our continuing legal 
education programs, the section has 
moved forward in other areas as well. 
The Board of Legal Specialization and 
Education of The Florida Bar approved 
the section standards for certification, 
and final action by the Board of Gover- 
nors is expected in July. 

This year, the section celebrates the 
10th year of its sponsorship of the 
Local Government Law Symposium of 
the Stetson Law Review. Members of 
the law review staff and Dean Bruce 
Jacob will be honored guests at the 
17th Annual Local Government Law 


in Florida Seminar at Daytona Beach, 
and other activities are planned to 
commemorate this long-standing and 
mutually rewarding education enter- 
prise. 

At the 17th Annual Local Govern- 
ment Law in Florida Seminar, former 
Chief Justice Alan C. Sundberg, of 
Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, will receive the Ralph 
A. Marsicano Award, the section’s high- 
est honor, for service to local govern- 
ment law, and Marion Radson, 
Gainesville city attorney, will receive 
the Paul S. Buchman Award for public 
service by a local government lawyer. 
Other outstanding local government 
lawyers are also being honored at the 
seminar. 


H. HaMILTon RIcE, JR. 
Chair 


Practice Management 
and Technology 


The Practice Management and Tech- 
nology Section is composed of both 
attorneys and affiliate members. Most 
of our affiliate members come from the 
ranks of legal administrators. Special 
thanks go out to our affiliates for their 
continued help in putting on a very 
successful annual meeting program and 
Technical Opportunity Period after- 
wards. 

The highlight program for the year 
was the annual meeting program to 
help small firms and solos develop 
practice methods and ways to get their 
name out in the community. Our fea- 
tured speaker was none other than 
Miami lawyer Sam Smith, who deliv- 
ered an outstanding presentation. In 


that regard I think members of the 


section and Florida Bar will be espe- 
cially pleased with the upcoming pro- 
gram at the Bar’s annual meeting in 
June. 

The book exchange through the Law 
Office Management Advisory Service 
has taken off, and has been well- 
received. If you have not taken advan- 
tage of this service to all Bar members, 
by all means do so. Substantial savings 
on books published by the ABA and 
other companies may be had. To use 
this service, a member has only to 
contact LOMAS by letter or telephone. 
From time to time the Practice Man- 
agement Section will feature an ad 
from LOMAS on books available, and 
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potential savings in the section news- 
letter. 

The events which have had the most 
significance for the section and Florida 
Bar members as a whole seems to have 
had the smallest press. Immediate Past 
Chair Marvin Chavis, Past Chair Ike 
Iaconis, and I contributed to getting 
this project off the ground, but the 
major credit goes to President Pat 
Seitz. When she was a candidate and 
president-elect, she contacted and met 
with section leadership on numerous 
occasions. She listened to our need for 


Thanks to the 
assistance of 
President Seitz, 
Practice 
Management and 
Technology Section 
members can now 


earn up to 15 hours 
of CLE credit 


stand-alone CLE credit for practice 
management and computer courses, 
and helped us in a major way. It is now 
possible to earn up to 15 hours of CLE 
credit within a reporting period of 
three years, in practice management 
subjects, and up to 25 hours of com- 
puter training. This is a far cry and 
major leap forward from the old one 
hour of “personal development” credit 
that we had available in the past. From 
the Practice Management and Technol- 
ogy Section, we extend our heartfelt 
thanks for the wonderful assistance 
from President Seitz in helping us to 
carry this forward. 

Another major activity that the Prac- 
tice Management and Technology Sec- 
tion was involved in this year was the 
Solo-Small Firm Task Force. A part of 
Ms. Seitz’s platform and agenda was 
to do something for all the solos and 
small firms, who make up most of the 
Bar membership, and hopefully bring 
them back to the Bar. The task force, 
which included several section officers 
and members, helped put together a 


great program presented in April. This 
program gave the solo/small firm real 
value for its time and money, with a 
great course manual, lunch, a nation- 
ally recognized speaker, and a great 
price. The section leadership believes 
that this recognition of the importance 
of the solo and small firm will continue 
in the future, and there will be many 
CLE programs in both substantive and 
management subjects to benefit that 
group. 

A final activity that the section was 
involved in was the All Bar Conference 
that was held in conjunction with the 
midyear meeting. Fully one third of the 
discussion was devoted to problems 
with, and training in the “business of 
practicing law.” The result was that 
the conference recommended The Flor- 
ida Bar fund and move forward with a 
more aggressive agenda for the Law 
Office Management Advisory Service. 
It was evident as well that the service 
cannot provide the training necessary 
through CLE, and that the logical 
group to provide training in business 
and management subjects would be 
our section. To this end, the officers of 
the Practice Management and Technol- 
ogy Section will work with the Bar’s 
service to provide all Bar members 
with timely and useful training. 

This was an eventful year for the 
Practice Management and Technology 
Section. The doors have been opened 
to a host of opportunities for the section 
to expand its activities, especially in 
the field of CLE training and seminars. 
In this column last year the chair made 
the comment that “the section will 
continue to seek new ways to provide 
much-needed services to the members.” 
The ways are here now; we have only 
to deliver. 


JUDGE: WALTER S. CRUMBLEY 
Chair 


Public Interest Law 

This year marks the Public Interest 
Law Section’s long-awaited move be- 
yond our initial growing pains. We 
have been focusing not on PILS nor on 
PILS’ relationship with The Florida 
Bar. Instead, we are working hard on 
substantive issues and advocating on 
many fronts. 

We began the year sponsoring a CLE 
seminar at the annual meeting on the 
new pro bono requirements. A feat of 
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incredible flexibility was demonstrated 
by the speakers of the program as they 
received the Florida Supreme Court’s 
decision during the seminar regarding 
the rules to implement its earlier pro 
bono mandate. The speakers immedi- 
ately read, analyzed and then lectured 
on the opinion. This was an exciting 
seminar with extremely up-to-the- 
minute information. Thanks to Kent 
Spuhler and the Delivery of Legal 
Services Committee for organizing this 
seminar. 

Also of interest at the annual meet- 
ing was the presentation of a plaque 
by the Individual Rights and Responsi- 
bilities Committee of PILS to Immedi- 
ate Past President Alan Dimond and 
President Pat Seitz in appreciation for 
their efforts for promoting equality 


within the legal profession. Thanks to 


Robin Hassler and the IRRC for organ- 
izing the reception and also for her 
work in promoting antidiscrimination. 
issues as well. 

PILS joined 11 other respondent or- 
ganizations in a brief filed in the Flor- 
ida Supreme Court in opposition to the 
ballot initiative by the American Fam- 
ily Political Committee of Florida. The 
initiative sought to amend the Florida 
Constitution by striking laws protecting 
lesbians and gay men against discrimi- 
nation. Our brief argued that the in- 
itiative should be struck from the bal- 
lot because its title and summary were 
inaccurate; it addressed multiple sub- 
ject matters; and it violated the funda- 
mental constitutional rights of Flor- 
ida’s citizens. Chesterfield Smith and 
Suzanne Goldberg presented oral argu- 
ment on our behalf. The Florida Su- 
preme Court was persuaded and struck 
down the ballot on the basis that it 
violated the ballot summary rule and 
did not meet the single subject require- 
ment. Many thanks to Bill Adams for 
drafting the wonderful brief and 
coordinating the innumerable com- 
ments and input from a variety of 
sources. 

ILS also has been active during the 
legislative session this year. In a section- 
wide effort spurred by the Legal Needs 
of Children Committee of PILS, we 
participated in child welfare reform 
efforts. PILS submitted its own pro- 
posal to amend the termination of 
parental rights provisions of Ch. 39 
(Proceedings Relating to Juveniles) as 
well as providing extensive input to 
other Ch. 39 reforms. Additionally, 


PILS kept abreast of proposed changes 
to Ch. 63 (Adoption) to ensure, in 
conjunction with the Family Law Sec- 
tion, that they were consistent with the 
proposed reforms to Ch. 39. 

PILS, upon creating the Environ- 
mental Public Interest Committee with 
Ralf Brookes as chair, proposed amend- 
ments to the Florida Environmental 
Protection Act to provide discretionary, 
rather than mandatory, attorneys’ fees 
and to repeal plaintiffs’ bond require- 
ments. These provisions create insur- 
mountable hurdles for indigent people 
and working poor, and essentially deny 
their redress for environmental viola- 
tions. 

Other legislative issues advocated 
by PILS were: supporting legislation 
to make noncommercial acts between 
consenting adults in private beyond 
the scope of Florida’s criminal law; 
supporting annual state support for 
civil legal services to the poor in Flor- 
ida; and opposing any legislation for 
co-payments on Medicaid prescription 
drugs. Thanks to Steve Hanlon, imme- 
diate past chair and chair of the Legis- 
lation Committee, for his third year of 
leadership on legislative issues. 

Sarah Bohr again has organized an 
excellent CLE seminar on Social Secu- 
rity Disability Practice: The Nuts and 
Bolts, sponsored by the Disability Law 
Committee. And she is busy with a new 
seminar on which several PILS commit- 
tees are jointly working—Representing 
Pro Bono Clients: A Survey of Legal 
Issues. 

PILS and the Legal Needs of Chil- 
dren Committee will sponsor a seminar 
at the 1994 annual meeting, Repre- 
senting Juvenile Offenders: Who’s Who 
and What’s What in the Juvenile Jus- 
tice System. This may prove to follow 
last year’s tradition of up-to-the- 
minute information as the 1994 session 
is sure to provide new and unusual 
legislation on which to report. While I 
am organizing this CLE seminar, I 
wish to thank the LNC members who 
are assisting in this effort. 

PILS held this year its First Annual 
Retreat at Gold Head Branch State 
Park. Although as of this writing the 
retreat has not been held, we antici- 
pate a planning and brainstorming 
session to help bring next year in with 
a bang. 

Finally, I wish to congratulate Ex- 
ecutive Council member Allan H. Terl 
for receiving the Chief Justice’s Tobias 


Simon Pro Bono Service Award for 
1994. We are proud of your accomplish- 
ments in general, and are especially 


appreciative of your contributions to 
PILS. 


SIEGEL 
Chair 


Real Property, Probate 
and Trust Law 


The Real Property, Probate and Trust 
Law Section has had an outstanding 
year. The Executive Council has been 
working toward enhancing service to 
its members. With the mandatory re- 
porting of pro bono, Lynwood Arnold 
has worked with the circuit represen- 
tatives, headed by J. Michael Swaine, 
to set up pro bono activities in each 
circuit. They have had real property, 
probate, and trust law attorneys ap- 
pointed to the various circuit commit- 
tees, thereby creating pro bono oppor- 
tunities for transactional attorneys and 
estate planning and administration at- 
torneys. 

Charles Gardner, of the Amicus Cu- 


PROVIDING A WIDE RANGE 
OF OFFSHORE CORPORATE 
SERVICES FOR THE 
PROFESSIONALS 


FROM BVI, BAHAMAS, CAYMAN, 
JERSEY, PANAMA AND OTHERS 


OVERSEAS MANAGEMENT COMPANY (OMC), with 39 years experience as an 
intemational management service company, has provided its broad and 
select clientele with valuable confidential and high quality service in all phases 
of international business. Through its worldwide network of offices and qualified 
staff of over 60 specialists, OMC offers the following services: 


e Company formation and management 


e Company searches 

e Coordination of legal opinions 
e Certificates of Good Standing 
e Company redomicilation 

e Ready-made corporations 

e Secretarial and administrative 
e Consulting and management 
e Company accounting 


riae Committee, filed an amicus curiae 
brief in the Nachon case, dealing with 
mortgage foreclosures being within the 
jurisdiction of county courts. The Su- 
preme Court has heard oral argument 
in connection with the case, and has 
the section’s brief, urging the court to 
find that the circuit court has exclusive 
jurisdiction in mortgage foreclosure ac- 
tions. 

Our relationship with out-of-state 
members continues to be strengthened 
through the efforts of John Fitzgerald 
and Mike Stafford, our out-of-state liai- 
sons. The section furnished most of the 
speakers for the annual December semi- 
nar for out-of-state lawyers, held in 
New York City. The section is looking 
into providing the Legislative Update 
via simulcasting to out-of-state law- 
yers in the future. 

Steve Hearn has worked diligently 
to have Actionline sent out on a regular 
basis and to increase the quality and 
coverage of Actionline. 

Bruce Stone provided the Executive 
Council with entertaining and infor- 
mative ethics skits and presentations 
during the past year. This was newly 


support 
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implemented this year and has been 
very well received by all the Executive 
Council members. It is a great way to 
learn more about the Code of Profes- 
sional Responsibility. 

Laird Lile, of the Economics of Pro- 
bate and Trust Law Committee, pre- 
sented the proposal to endorse LawNet, 
an electronic network among attorneys 
in Florida. The Real Property, Probate 
and Trust Law Section endorsed 
LawNet, with the hope that Florida 
lawyers will be able to communicate 
more effectively with each other by 


The Real Property, 
Probate and Trust 
Law Section 
endorsed LawNet, 
with the hope that 
Florida lawyers will 
be able to 
communicate more 
effectively 


having their own electronic network. 

The circuit representatives have im- 
plemented a procedure whereby infor- 
mation can be disseminated timely to 
the membership. The flow of infor- 
mation is both to the members and 
from the members concerning pro- 
grams, legislation, and judicial deci- 
sions. They have also become liaisons 
with legislators and the judiciary. The 
circuit representatives presented semi- 
nars to realtors, in conjunction with 
the local boards of realtors, to foster a 
better relationship between the attor- 
neys and the realtors on the local level. 
The program has been widely accepted 
throughout Florida. 

Bill Trickel did an outstanding job 
with the Legislative Update. The up- 
date continues to attract record num- 
bers and is considered one of the best 
seminars presented in the state. 

Louis Guttmann, our Legislative Re- 
view chair, has done yeoman’s duty in 
shepherding our legislation this year, 
including bills to provide for circuit 
court jurisdiction of mortgage foreclo- 


sure actions. It remains to be seen 
whether the legislature passes the bill 
before the Supreme Court rules on the 
matter. Other bills include a durable 
power of attorney, child performer leg- 
islation, and condominium legislation. 
Louis was particularly active and effec- 
tive in having the Senate Commerce 
Committee remove a provision of a bill 
allowing a portion of promulgated rate 
for title insurance negotiable in trans- 
actions over $1 million. 

Ellen Abrams and Laird Lile con- 
tinue to enhance the annual Confer- 
ence with Corporate Fiduciaries. This 
conference has been a sellout for the 
past several years and attracts out- 
standing speakers. It serves as a great 
way to liaison with corporate fiduciar- 
ies. 

John Slaughter, the chair of the 
section’s Continuing Legal Education 
Committee, has continued to coordi- 
nate outstanding seminars for the sec- 
tion. Rick Stockton presented two 
speaker training courses this past year 
for members of the section who may 
be speakers at our seminars. 

The chair and the Executive Council 
received leadership and support from 
its Chair-elect Bruce Marger, Real Prop- 
erty Division Director Ruth Himes, Pro- 
bate Division Director Bob Goldman, 
Treasurer Julie Williamson, and Secre- 
tary Tom Smith, who has done a val- 
iant job with the minutes. 


Ro.Lanp D. “Cuip” WALLER 
Chair 


Tax Law 


The Tax Law Section began its fourth 
decade by revising its organizational 
structure to better serve its member- 
ship. All meetings are now officially 
designated as section meetings, open 
to all section members. All significant 
voting matters are now decided by a 
vote of the section members present. 
Routine section, administrative, and 
operational matters are decided by the 
Directors’ Committee so that the sec- 
tion meetings may focus on more sub- 
stantive issues. 

Tax Section meetings’ emphasis is 
now on substantive, high-quality work- 
shops not available elsewhere in Flor- 
ida. Six workshops were presented by 
the Federal Tax Division at the three 
primary section meetings on topics such 
as the Florida proposed augmented 
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marital share; the proposed Revised 
Uniform Partnership Act; a forum on 
the Revenue Reconciliation Tax Act; 
the latest international tax topics, and 
current tax topics and caselaw develop- 
ments. 

The Federal Tax Division was led 
well by Director Bob Humphries and 
Assistant Director Steve Barber. In 
addition to putting on numerous work- 
shops, the division initiated and com- 
pleted the prodigious task of producing 
the Tax Section CLE book on the 1993 
Revenue Reconciliation Tax Act. The 
section’s authors followed the progress 
of the tax bill through Congress so that 
the book was published within weeks 
of the bill’s enactment. Thirty to 40 
Tax Section author/practitioners were 
involved in the process. The book was 
published and mailed at the section’s 
expense to the over 1,900 Tax Section 
members. 

The section is proud of the efforts of 
its specialists to give input in the tax 
legislative process. For example, Jerry 
August was asked by the U.S. House 
Ways and Means Committee to submit 
comments in support of the liberaliza- 
tion of Subchapter S corporation eligi- 
bility requirements. The section lead- 
ership was able to give Jerry the sup- 
port of the section, all consistent with 
the Bar’s legislative position pro- 
cedures. 

The State Tax Division, led by Direc- 
tor Joel Maser and Assistant Director 
David Burke, delivered comments to 
the Department of Revenue on pro- 
posed documentary stamp tax regula- 
tions dealing with trust transfers. Ad- 
ditional comments were delivered on 
proposed amendments to the sales tax 
regulations and proposed modifications 
to the department’s audit “protest” pro- 
cedures. It was not a year of significant 
new state and local legislation, so no 
exclusive state and local CLE pro- 
grams were presented this year. 

The CLE Division, under the leader- 
ship of Director David Bowers and 
Assistant Director Ed Sawyer, had a 
successful and active year. CLE topics 
presented by section attorneys included: 
Tax Reform 1993—Moving from Rea- 
ganomics to Clintonomics; What’s Up 
Doc?—How a Physician Can Respond 
to Health and Tax Reform; Practical 
Tax Law for the Nontax Lawyer; 
12th Annual International Tax Confer- 
ence; Tax Aspects of Real Property 
Transactions—The Game Is Back; Prac- 


tical Considerations in Deathbed and 
Post Mortem Estate Planning; and the 
Estate Planning Workshop co-spon- 
sored with the University of Miami. 
The section put on its usual winter 
seminar in Park City, Utah. Over 10 
mini-seminar topics were presented by 
some of the section’s most senior and 
respected members. 

The Administration Division, under 
Director Susan Carlson and Assistant 
Director Mark Holcomb, was active, 
as usual. The National Tax Moot Court 
had 15 law school teams with two 
judges from the U.S. Tax Court and 
one from the U.S. Court of Appeals for 
the Federal Circuit. It was a tremen- 
dous success thanks to Mitch Horowitz 
and Karen Keaton. Taso Milonas or- 
ganized the publication of the Tax 
Section Bulletin that emphasized sub- 
stantive discussion. The tax certifica- 
tion review course was headed up by 
Carolyn Olive and had record atten- 
dance. Corporate sponsorship of sec- 
tion meetings is at a new high due to 
the efforts of Tim Henry and Bill Lane. 
The section gave $16,000 in scholar- 
ships to Florida law schools in its 
continuing effort to support higher edu- 
cation and working liaisons with the 
law schools. 

Bob Panoff has provided advice and 
leadership to the section in his capacity 
as chair-elect. Linda Hanna, as the 
Long Range Planning Committee di- 
rector, has formulated a vision for the 
section that she will have an opportu- 
nity to implement during her term as 
the chair for the 1995-96 fiscal year. 

Finally, I would be remiss without 
thanking Carol Vaught for all of her 
terrific assistance; Larry Gragg, Bob 
Hudson, Ed Koren and Sam Ullman for 
their willingness to listen and for their 
good advice; Joel Bronstein and Lau- 
ren Detzel for their valuable assistance 
as treasurer and secretary. It has been 
a challenging year, and I trust that the 
new emphasis of the section on CLE, 
substantive law, and fun is being re- 
sponsive to the Tax Section members’ 
needs. 


Hans G. TANZLER III 
Chair 


Trial Lawyers 


The Trial Lawyers Section for 1994 
had 6,296 members. Our budget for the 
year is $110,000. The Executive Coun- 


cil for the Trial Lawyers Section is 
composed of 24 attorneys, three officers, 
and 21 council members serving stag- 
gered three-year terms. According to 
the bylaws, no member is allowed to 
serve more than two terms. This is an 
effort to increase participation and gen- 
erate fresh ideas. 

The Executive Council traditionally 
meets five times a year; however, on 
occasion has had a sixth meeting in 
Tallahassee during the legislative ses- 
sion. The council attempts to make 
policy and carry out programs in line 
with the purpose of the section dis- 
cussed in the bylaws. These are to 
provide a forum for discussion and 
exchange of ideas leading to the im- 
provement of individual trial abilities, 
to assist the courts in establishing 
methods for more certain expeditious 
administration of justice, to advise com- 
mittees of The Florida Bar and the 
judiciary on rules regarding amend- 
ments to improve and standardize judi- 
cial procedures, to increase the court- 
room effectiveness of its members, and 
to preserve and protect the jury sys- 
tem. 

In 1993-1994, the Trial Lawyers Sec- 
tion presented 11 seminars. Four of 
these seminars were co-sponsored along 
with other committees of The Florida 
Bar. Under Florida Bar rules, a com- 
mittee has no budget, and therefore all 
expenses and economic risks of the 
seminars are borne by the Trial Law- 
yers Section. 

Two of the seminars were one week 
in length. They included the Basic Trial 
Advocacy Seminar, which is in its 14th 
year. Over 3,000 lawyers have been 
trained in an intensive one-week course 
on trial skills. In 1990, the Trial Law- 
yers Section realized there was a need 
for an advanced trial skills course, and 
therefore the Advanced Trial Advocacy 
Course was begun. This is our fourth 
year of sponsoring an Advanced Trial 
Advocacy Course, which is designed for 
those lawyers with over 10 years of 
experience who need assistance with 
the fine points of their presentation. 
This is again a one-week course which 
has been held in May at the University 
of Florida. This year the Trial Lawyers 
Section has put on seminars on profes- 
sionalism, mediation, aviation, dam- 
ages, admiralty, board certification, evi- 
dence, jury persuasion and the new 
federal rules. We presented, in con- 
junction with ABOTA, a mock trial for 


the Circuit Court Judges Conference. 
Professionalism has been a key goal 
of the Trial Lawyers Section. The Ide- 
als and Goals of Professionalism 
adopted by The Florida Bar in 1990 
were sponsored by the Trial Lawyers 
Section. The Professionalism Seminar 
given in 1993 received high praise. 
Plans are being made to bring this 
seminar to each of the law schools in 
Florida on a yearly basis. The Trial 
Lawyers Section is presently studying 
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standards for professional courtesy and 
hopes to produce a document in con- 
junction with the Florida Conference 
of Circuit Judges. 

Through the use of its quarterly 
newsletter, The Advocate, the council 
reports to its members on substantive 
actions taken by the council, future 
projects, and areas of law of particular 
interests. Mike Flynn, professor at 
Nova Law School, has continued as 
manager of this quality publication. 
Additionally, each year The Advocate 
contains an annual survey of the case 


Plans are being 
made to bring the 
Trial Lawyers 
Section’s 
Professionalism 
Seminar to each of 
the law schools in 
Florida on a 
yearly basis 


decisions of the prior year which are 
of particular interest to the trial law- 
yers. Almer Beale has spearheaded 
this project. 

The Trial Lawyers Forum appears 
at least six times a year in The Florida 
Bar Journal. Sam Mandelbaum does 
an excellent job in recruiting and 
editing these scholarly articles. 

The Trial Lawyers Section partici- 
pates as a sponsor in the Trial-by-Jury 
Project at the Florida State Fair. Many 
members of the section participate as 
attorneys in this mock trial exercise 
which attempts to demonstrate the 
workings of a trial to the public. This 
year the section contributed $3,000 to 
support the project. 

One of the most rewarding projects 
of the section is the mock trial competi- 
tion during the midyear meeting. This 
has been successfully handled during 
the last two years by Chair Bill Wilson. 
Each of Florida’s six law schools en- 
tered two teams in the competition. All 
of the participants work extremely hard 
at their presentations. The section 


wishes to thank the numerous judges 
and lawyers who assist as judges in the 
competition. Congratulations to the Uni- 
versity of Florida trial team and their 
coaches, Ron Walker and Howard 
Coker. Congratulations to Stetson as 
the runnerup. Over the years, Stetson 
has set the pace for all other law 
schools. Congratulations to every team 
for proving that our Florida law schools 
are producing excellent and ethical 
trial lawyers. 

The Trial Lawyers Section has al- 
ways been active in the legislative 
arena. They were the first section to 
hire a lobbyist. In 1992, the section 
single-handedly produced legislation 
changing the payment structure for 
jurors in trials. This has made the 
system of juror compensation fair to all 
citizens while at the same time saving 
millions of taxpayer dollars. The sec- 
tion reviews all legislation dealing with 
the judicial system and the protection 
of our American jury system. Presently 
the section has a bill filed to amend 
Ch. 5 to allow private judges to handle 
civil disputes. 

The Trial Lawyers Section is also 
involved in other issues that pertain 
to the judicial system and the practice 
of law. The section has been very active 
in working with the Civil Trial Certifi- 
cation Committee and Board of Legal 
Specialization with regard to changes 
in the criteria for board certification. 

The Trial Lawyers Section is pres- 
ently involved in opposing mandatory 
rotation of trial judges in the state 
court system and proposing uniformity 
of admission requirements and local 
rules in the federal court system. The 
section has previously taken a position 
with regard to the federal court litiga- 
tion involving single-member districts 
for trial judges. The section continues 
to monitor the litigation and has re- 
quested that the council have input 
with regard to any proposed settlement 
or other resolution of the problem. 

There are a myriad of other issues 
involving the judiciary, the legislature, 
and The Florida Bar that come before 
the Trial Lawyers Section, and each is 
handled as quickly and as thoughtfully 
as possible. 


E. WILLIAM Hoppe, JR. 
Chair 
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Workers’ 
Compensation 


Down—but not out. That is the way 
the Workers’ Compensation Law Sec- 
tion feels after the most tumultuous 
legislative year since 1979. 

The stage was set during the regular 
session of 1993, when significant leg- 
islative proposals failed to pass. The 
net result was the calling of a special 
session which occurred in November 
1993. The 1993 special session resulted 
in significant “reforms” that dramati- 
cally reduced benefits to injured work- 
ers, sliced claimants’ attorneys’ fees, 
and made workers’ compensation 
judges nothing more than blatant po- 
litical appointees. All of this done, of 
course, in the name of saving premium 
dollars. 

The section had the authority to 
lobby on virtually any proposed change 
to existing law. Because of the diverse 
makeup of our Executive Council, there 
was not and may likely never be an 
ability to take positions on issues out- 
side of the scope of lawyers and judges. 
The section did oppose changes in at- 
torneys’ fees, both claimants’ and de- 
fense. Also, the section chose to lobby 
against any of the proposed changes 
in how judges were to be selected. In 
order to further these positions, the 
section retained a respected lobbying 
law firm in Tallahassee to “work” these 
issues for us. Attorney and former 
legislator Ron Richmond of Tallahas- 
see was our lead lobbyist from this 
firm, and I personally offer him many 
thanks for his hard work before and 
during the session. 

The Florida Bar was, unfortunately, 
not on board on the issue of protection 
of the status of the judges of compensa- 
tion claims. This was a divisive and 
bitter time between the section leader- 
ship and The Florida Bar, but there 
appears to be a mending of the fences 
on this issue. At the February 1994, 
Legislation Committee meeting for The 
Florida Bar, the Bar decided to approve 
a position supporting a career service 
bill which was being offered in the 
legislature during the regular session. 

As chair of the Workers’ Compen- 
sation Law Section this year, I at- 
tended all eight days of the legislative 
special sessions. I had the opportunity 
to observe the system at work and our 
lobbyists at work. It was eye-opening 
to see how significant decisions are 


made, how deals are made and un- 
made, and simply how much goes on 
outside the public view. 

The reality is that we suffered defeat 
on virtually all of our issues. They may 
not want me to mention their names, 
but I think it important to thank Steve 
Rosen of Tampa and Tom Koval of Vero 
Beach for their work on behalf of the 
section. Their own time and money was 
spent in Tallahassee and otherwise 
trying to further the goals and posi- 
tions of the section. They were not 
alone. Many other section members, 
too numerous to mention, attended the 
special session. My appreciation to all 
of them. 

Legislation seems to occupy us so 
much that we sometimes forget that 
we have other ongoing and important 
activities. 

We completed an important and suc- 
cessful election in September to expand 
our Executive Council from 21 to 27. 
The new members will come aboard 
this month, and the Executive Council 
is looking forward to this expansion. 

We continue to run a quality CLE 
program under the direction of Fred 
Deutschman. Dave Mitchell is our CLE 
liaison with the Bar. 

Our newly designed News and 440 
Report looks and reads better than 
ever. Our thanks to Jim Smith in 
Tampa for continuing this publication 
and getting out a special legislative 
issue. I felt the need for some bulletin- 
type newsletters this year and we were 
able to get a couple of those out during 
the course of the year. I hope that 
future chairs will use this approach 
on important and immediate events. 

We offered a unique Trial Advocacy 
Program, a writing contest for law 
students, and a large workers’ com- 
pensation review course attended not 
just by lawyers, but by staff and other 
people involved in the workers’ com- 
pensation system. 

Our membership this year has gone 
over 1,400. My thanks to Paula Kelley, 
our membership chair, for helping to 
achieve that goal. 

Being chair of the Workers’ Compen- 
sation Law Section has been a unique 
and enjoyable opportunity. The legisla- 
tive and Bar difficulties we encoun- 
tered made it less pleasant at times 
than I had hoped, but these are all 
learning and growing experiences. I 
owe much thanks for the excellent 
assistance provided by Yvonne Sher- 


ron, our section coordinator. Again, 
my thanks to Tom Koval, last year’s 
chair, and Steve Rosen, our legislative 
chair, for their support and their ear 
during difficult times. 

I wish Wendell Kiser, incoming chair, 
the best of luck in the coming year. I 
believe his term will allow for some 
“back to basics.” 


C. BURKERT 
Chair 


Out-of-State 
Practitioners Division 


It is my distinct pleasure and privi- 
lege as president of the OOSPD of The 
Florida Bar to report on activities and 
accomplishments of the nearly 1,000 
members of the division during 1993- 
94. 

As we complete our second full year 
of operation there is evidence of many 
encouraging signs. First, our first divi- 
sion newsletter was mailed out in April. 
Second, a directory of division mem- 
bers was also developed and sent to 
division members in April. Third, in 
December 1993 we were the sole spon- 
sor of our first “solo” CLE program in 


New York City. 

Another highlight during the year 
has been the continuing integration of 
our members into positions of responsi- 
bility in the hierarchy of The Florida 
Bar. Board of Governors member Ed 
Marger from Georgia served on Pat 
Seitz’s Executive Committee. Past Presi- 
dent Mike Stafford has been appointed 
as chair for the Long Range Planning 
Committee of The Florida Bar for the 
1994-95 Bar year. Also, our division 
members continue to represent the 
division on many Bar committees. 

Thanks to the OOSPB Board of Gov- 
ernors representatives, Ed Marger from 
Georgia, Fred Bosch from Philadelphia, 
and Marguerite Boyd from Washing- 
ton, D.C., for their efforts this year. 
Ed Marger is retiring from the Board 
of Governors this year. He has served 
with distinction for several years. Bob 
Weinroth from New Jersey will replace 
Ed in June and we wish him well in 
his new responsibility. 

Many thanks to members of the 
Executive Council of the division and 
Connie Stewart, division administra- 
tor, for your support and assistance 
during this year of growth. 


Member, D.L. Peopies Group 
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— 


Finally, I urge each and every out-of- 
state practitioner to join and partici- 
pate in the division. 


DENNIS M. WHALEN 
President 


Young 
Lawyers Division 

On behalf of the almost 20,000 mem- 
bers of the Young Lawyers Division of 
The Florida Bar, it is my privilege to 
report on the many successful activi- 
ties and achievements of the YLD dur- 
ing the 1993-94 Bar year. 

A major focus of the division this 
year has been to investigate and to 
begin implementation of the best meth- 
ods of increasing the number of mi- 
nority members of The Florida Bar. It 
is a fact in Florida, as it is nationally, 
that minorities are under-represented 
in the legal profession. For that reason, 
the Young Lawyers Division commis- 
sioned a study with the National Cen- 
ter for Higher Education Management 
Systems in Boulder, Colorado, to give 
an independent analysis of the best 
ways to add quality minority members 
to our ranks. That report confirmed the 
suspicions of many that a multi-faceted 
approach to this problem was needed. 

Based upon the center’s report, the 
YLD took a stand and petitioned the 
Bar’s Board of Governors to adopt a 
legislative position on behalf of The 
Florida Bar which supports adding 200 
minority scholarship positions at Flor- 
ida’s public and private law schools, 
and opposes the creation of a third 
public law school as the most efficient 
method of increasing minority mem- 
bership. The Florida Bar has success- 
fully lobbied in this area and, at the 
time of this writing, the Florida Legis- 
lature was on its way to passage of a 
minority scholarship bill. The YLD will 
be continuing its efforts in this area 
and intends to work with the Board of 
Regents in recruiting minorities to fill 
scholarship positions. 

This year the division has continued 
its many public service projects includ- 
ing our Christmas in January and 
Children’s witness room projects. 
Christmas in January this year raised 
$40,000 in toys, clothing and other 
gifts for statewide distribution to un- 
derprivileged foster children and other 
individuals in need who are forgotten 
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during the holiday season. The division 
also continued its leadership in spon- 
soring children’s witness rooms in court- 
houses throughout the state which pro- 
vide a child witness with a safe and 
comfortable room either to give testi- 
mony or wait for their turn as a wit- 
ness. 

In conjunction with the Young Phy- 
sicians Section of the Florida Medical 
Association, the division undertook two 
public service projects. The first is the 
publication of a pamphlet which, we 
believe for the first time, sets out basic 
legal and medical information on HIV 
and AIDS. We are excited about this 
project and believe it will be well- 
received by the public. In addition, the 
YLD and the Young Physicians have 
cosponsored presentations at local high 
schools throughout the state which 
include lecture/slide presentations 
concerning the legal and medical ef- 
fects of drug and alcohol abuse. 

At the heart of the division’s service 
to its membership lies the YLD’s con- 
tinuing legal education efforts. The 
division is responsible for all “basic 
level” education given by The Florida 
Bar. This year the YLD presented 
seven seminars—Basic Law Office Man- 
agement, Basic Commercial Litigation, 
Basic Personal Injury, Basic Probate 
and Guardianship, Basic Real Estate, 
Basic Family Law, and Basic Bank- 
ruptcy. The YLD also presented the 
Bridge-the-Gap seminar twice in seven 
different localities. These efforts in- 
clude thousands of volunteer hours by 
over 300 members of The Florida Bar 
who provide their time in updating the 
1,000-plus-page Bridge-the-Gap Attor- 
neys Handbook and in presenting lec- 
tures and workshops. We are grateful 
to these volunteers. 

Unfortunately, the space I have here 
does not allow me to elaborate on each 
of the over 40 programs of the YLD. 
However, the division is as active as 
ever and presented successful program- 
ming and projects in the following 
areas: sponsorship of professionalism 
seminars at three of the state’s law 
schools, sponsorship of the Robert 
Orseck State Moot Court Competition, 
providing input into the Bench/Bar 
Commission and the Public Relations 
and Nonlawyer Practice committees 
of The Florida Bar, sponsorship of an 
outreach conference for local YLD  af- 
filiates, presentation of Florida YLD 
projects at ABA/YLD national confer- 


ences, sponsorship of articles in The 
Florida Bar Journal, providing schol- 
arships to deserving law students, pro- 
viding the statewide SCOPE mentoring 
program for young lawyers, working 
with Florida Law, Inc., on drug and 
alcohol abuse, coordinating Florida Bar 
activities with the state’s law schools, 
sponsorship of Law School for the Pub- 
lic in connection with Law Week, pro- 
viding summer law clerks to 10 judicial 
circuits throughout the state and pro- 
viding assistance with the new ethics 
school recently approved by the senior 
Board of Governors. 

It has been my privilege and honor 
to serve as president of the Young 
Lawyers Division. I will always cherish 
the challenge and rewards that go with 
service to the division and The Florida 
Bar. All of the members of the Young 
Lawyers Division Board of Governors 
have my heartfelt thanks for making 
this such a successful year. A special 
thanks is in order for our departing 
division administrator, Kim Pitchford, 
and Paul May, the division’s secretary. 
As I step down as YLD president, I 
know that I leave the division in the 
very capable hands of my successor, 
Larry Hamilton of Jacksonville, and 
his president-elect, Scott Feder of Mi- 
ami. 


THEODORE C. EASTMOORE 
President 


Missing children don’t advertise 
themselves. In fact, since the majority 
of them are abducted by a parent, 
they might not realize they’re 
“missing” at all. That’s what makes 
our job tougher, and why we’re 
asking for your help. 

In your professional capacity, you 
might be able to identify an abducted 
child, or a parent who may have 
abducted a child. If so, please contact 
Child Find of America. Or ask the 
parent to call us for confidential 
mediation. Our toll-free hotline is 
1-800-A-WAY-OUT. It could just 
be the way out they’re looking for. 
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Lawyer Advertising 


From April 1993 through December 
1993, The Florida Bar’s lawyer adver- 
tising regulation was under review by 
the Board of Governors. In December 
1993 the board agreed to continue the 
program as it now exists, to step up 
enforcement of the rules, and to recon- 
firm its policy that lawyers have the 
obligation to comply with all parts of 
the advertising rules as they have been 
adopted by the Supreme Court. The 


board also directed its Disciplinary 
Procedure Committee to examine the 
lawyer advertising program for possi- 
ble changes and improvements. 

After a ruling favorable to the Bar 
was handed down in the Jacobs suit, 
the plaintiffs appealed to the 11th 
Circuit. The Bar’s brief will be filed 
soon. This suit, filed in April 1991, 
challenges several lawyer advertising 
rules. The McHenry suit concerning 
the 30-day waiting period for certain 
direct mail advertisements is now on 


appeal in the 11th Circuit. Oral argu- 
ment was heard in March 1994. 

Staff continues to assist Bar mem- 
bers in preparing their ads, answering 
more than 6,000 telephone calls in the 
past year. In another effort to assist 
Florida lawyers, the staff provides free 
copies of the committee’s handbook on 
lawyer advertising, with over 1,100 
copies being distributed this year. The 
committee and staff currently are up- 
dating the handbook, which should be 
ready later in 1994. 
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As requested by the Board of Gover- 
nors, the committee is diligently moni- 
toring publications for noncompliance 
with the rules and filing requirements 
and, when appropriate, referring non- 
complying ads to the Bar’s Lawyer 
Regulation Division. 

The committee has received numer- 
ous inquiries from other state bars 
that are considering changes to their 
lawyer advertising rules. The commit- 
tee provides them with information, 
including copies of our rules and hand- 
book. 


The Lawyer 
Advertising 
Committee views its 
primary function as 
one of assistance to 
Bar members to 
enhance the public’s 
perception of the Bar 


The committee views its primary 
function as one of assistance to our Bar 
members to enhance the public’s per- 
ception of the Bar and the legal system 
by improving the quality of lawyer 
advertising while meeting Bar mem- 
bers’ professional needs. A call to the 
Bar staff at (904) 561-5780 can answer 
your questions and accept your com- 
ments and suggestions. 


Car. D. PATTERSON 
Chair 


Annual Meeting 


The Annual Meeting Committee has 
met regularly since the June 1993 
Florida Bar Convention to make plans 
for the 1994 convention at Marriott’s 
World Center in Orlando. 

In many respects, the format and 
events planned for the 1994 convention 
are the same or similar to those in 
prior years. The committee, in consul- 
tation with President Seitz, has under- 
taken one major change, however. In 


the past, the convention concluded with 
a rather formal Saturday evening din- 
ner and show. Unfortunately, the ex- 
pense for that event was dispropor- 
tionately large in view of the relatively 
low attendance. Therefore, this year 
the convention will conclude with a 
late afternoon and evening schedule of 
events at Sea World in Orlando. Atten- 
dees will have the opportunity to visit 
the various attractions at Sea World 
on their own and at their leisure. There 
will also be a series of planned events 
beginning around 5 p.m., including an 
ice cream social, a private sea lion and 
otter show, a Caribbean dinner with 
entertainment, special seating at the 
Shamu night show, and a laser and 
fireworks show. This Saturday event 
is obviously family oriented and the 
committee is hopeful that, as a result, 
attendance for the Saturday event will 
increase. 

Of course, as always, there will be 
numerous seminars, meetings, 
luncheons with and without speakers, 
and sporting events for members of the 
Bar and their families. We believe that 
those who attend the convention will 
find it thoroughly enjoyable. 


RICHARD M. ZABAK 
Chair 


Continuing 
Legal Education 


The CLE Committee had another 
productive year principally because of 
the work of last year’s chair, John- 
Edward Alley, and the Bar staff. 

Much of this year’s work has been 
spent in assimilating the information 
developed during last year’s annual 
retreat and continuing the develop- 
ment of a long range plan for the future 
of the continuing legal education pro- 
gram of the Bar. Last year’s annual 
retreat was focused solely on long range 
planning. With John-Edward Alley’s 
coordination and the help of an outside 
consultant, the retreat was the most 
successful in the history of the commit- 
tee. 

Particular thanks goes to CLE Com- 
mittee Chair-elect G. Thomas Smith 
of Pensacola. Tom has been extremely 
helpful this year in connection with the 
management of the committee. He was 
especially helpful as a liaison with the 
All Bar Conference which enabled mem- 
bers of the Executive Committee of the 
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CLE Committee to participate in the 
conference and receive input directly 
from Bar members on its CLE activi- 
ties. 

Participation in the conference was 
helpful in communicating to the man- 
agement of the CLE Committee a de- 
sire for the Bar to continue to produce 
educational programs and publications 
primarily as a service to our members. 
While the continued primary goal of 
our programs and publications is pro- 
viding service to our members, dele- 
gates to the All Bar Conference stressed 
that our CLE operations should con- 
tinue to be operated to achieve a profit. 

Special thanks goes to the vice- 
chairs of the committee for their work 
during the year: Jan Majewski, chair 
of the Long Range Planning Subcom- 
mittee, for assimilating the results of 
last year’s long range planning retreat 
and preparing for this year’s retreat 
(which will analyze new technology); 
Ruth McMahon, chair of the Programs 
Subcommittee, for work on speaker 
training including the replacement of 
our speaker training videotape and for 
preparing for the next attitude survey 
of the members of the Bar on CLE 
operations; Bonnie Roddenberry, chair 
of the Publications Subcommittee, for 
reviewing the status of our publica- 
tions and working to better coordinate 
our publications with our seminars and 
institutes; Ben Kuehne, chair of the 
Quality Subcommittee, for developing 
a model for the sections to survey their 
members on subject matter for new 
programs; and Gerry Damsky, chair of 
the Special Projects Committee, for 
changing the size of program materials 
and the production of the new work- 
shop for Program Steering Committee 
chairs. 

One of the highlights of the year was 
the presentation of a workshop for the 
program steering committee chairs of 
the sections. Gerry Damsky is to be 
given special commendation for his 
vision in creating this workshop and 
for coordinating and presenting it. The 
workshop provided the program steer- 
ing committee chairs with a forum to 
exchange ideas on creating and pre- 
senting successful programs. Because 
of the success of the workshop, the CLE 
Committee plans to present it on an 
annual basis. 

A special thanks goes to Mike Tar- 
taglia, Gerry Rose, and Peg Griffin of 
the Bar staff for their work with the 


committee. Each have numerous other 
responsibilities in addition to their work 
with the CLE Committee, yet they 
have been very effective in helping 
oversee the educational programming 
and publications of the Bar. 

One of the primary focuses of the 
CLE Committee continues to be on 
ensuring quality programming. Many 
thanks to the members of the commit- 
tee for evaluating courses. Each year 
a member of the CLE Committee at- 
tends or views each program and pre- 
pares an evaluation report on the qual- 
ity of the program. This along with the 
evaluations of the attendees of the 
program is our primary method to help 
ensure that our programs are meeting 
the minimum quality standards set by 
the committee. 

The commitment of the CLE Com- 
mittee to quality programming is evi- 
denced by the success of the CLE 
operations of the Bar both in financial 
terms and in terms of the acceptance 
of our programming by our members. 
The CLE Committee is committed to 
continue to provide quality educational 
programming as a service to the mem- 
bers of the Bar. The committee will 
continue to provide quality program- 
ming under the leadership of Chair- 
elect Tom Smith during the 1994-1995 
year. 


JOEL D. BRONSTEIN 
Chair 


Coordinating 
Committee on 
Technology 


The Coordinating Committee on Tech- 
nology is responsible for reviewing pro- 
posals to the Bar by vendors, sections, 
and other committees that are involv- 
ing new technology. The committee is 
designed to have members from solo/ 
micro firms, large firms, government 
attorneys, and the judiciary. The mem- 
bers have extensive experience in the 
application of technology in their fields 
of legal expertise. This committee is 
the principal statewide forum for the 
Bar to exchange technology information 
and opinions. 

The committee is currently working 
on a number of major projects: ethical 
considerations for lawyers’ offices serv- 
ing as “Beta” sites and review of ABA 
policy relating to such issues, operat- 


ing system evaluation, a joint CLE 
project with PM and T, an article on 
software licensing requirements, vari- 
ous wide-area attorney networking sys- 
tems, proposals for standardization of 
electronic research citations, and con- 
tinuing support for standardization of 
system “elements” between the state’s 
various clerks’ offices. There were also 
reviews this year of the “juris” public 
domain issue and fine imaging systems 
for archive files. 

Future plans include increasing ven- 
dor participation in the Bar convention 
and evaluation of litigation expense 
predictors. The committee will con- 
tinue communication with high level 
executives of major vendors to the legal 
profession and to work with the sec- 
tions, committees, Board of Governors, 
judiciary, clerks, and court administra- 
tors to avoid duplication. 


Damon C. GLISSON 
Chair 


Equal Opportunities 
in the Profession 


The goals of the Committee on Equal 
Opportunity are generally stated to 
include advancing minorities in all 
aspects of the legal profession in Flor- 
ida. Consistent with Goal IX of the 
American Bar Association, the Commit- 
tee on Equal Opportunities seeks to 
obtain “full and equal participation by 
minorities in the legal profession.” 
Through 1993-94 the committee con- 
tinued to pursue this goal. 

Full and equal participation is 
viewed, in order to be meaningful, as 
focusing on all aspects of the legal 
career including, but not limited to, 
admission to law school, support and 
retention of minorities in law school, 
hiring of minority lawyers as faculty 
and administrators at law schools, mi- 
nority dean and associate dean hiring 
at law schools, motivating excellence 
and graduation of minority law stu- 
dents, bar exam passing and job place- 
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ment of minority lawyers after law 
school, and full participation in private 
practice at law firms and major corpo- 
rations as well as full participation in 
the public sector law practice in local, 
state, and federal judiciary and legal 
departments. In addition, meaningful 
participation in the profession includes 
participation by minority lawyers in 
The Florida Bar and its committees, 
boards, and activities. 

The committee includes as part of its 
goals and objectives the analysis and 
recommendations obtained from the 


The Committee on 
Equal Opportunities 
in the Profession 
seeks to obtain full 
and equal 
participation by 
minorities in the 
legal profession 


Florida Supreme Court Race and Eth- 
nic Bias Study conducted by the Flor- 
ida Bar Commission on Equal Opportu- 
nity. This report and recommendations 
were presented to the Board of Gover- 
nors and continue to serve as a re- 
source for ideas and continuing analy- 
sis. We have recently added The Flor- 
ida Bar Young Lawyers Division report 
to the list of resource materials regard- 
ing goals and objectives of the commit- 
tee. 

In addition, our committee works 
closely with the ABA Commission on 
Minorities as well as the National Bar 
Association, the Hispanic National Bar 
Association, the National Asian Pacific 
American Bar Association, and the 
Native American Bar Association in 
order to be aware of other efforts and 
successes being used across the nation. 

On the basis of these reports the 
committee anticipates generally that 
our goals and objectives will remain 
the same. 

The committee, when possible, also 
utilizes information and reports from 


other bar associations regarding diver- 
sity projects, minority hiring, minority 
admissions, minority bar passage, and 
minority advancement in law firms to 
evaluate our efforts’ goals, objectives, 
successes, and failures. The committee 
is seeking independent funding sources 
to undertake similar studies and de- 
velop similar successful efforts in Flor- 
ida. 

In 1993-94, the committee passed a 
voluntary minority hiring goals resolu- 
tion as recommended by The Florida 
Bar membership survey regarding is- 
sues of race and ethnicity. Presenta- 
tions and requests were made to the 
Board of Governors to provide input 
and insight from the board. 

The committee held an Annual Busi- 
ness Development Conference to intro- 
duce the legal departments of private 
businesses and government agencies 
who have made their own commit- 
ments to utilize minority outside coun- 
sel to minority-owned law firms and 
sole practitioners in an effort to match 
specific legal needs to legal talents and 
skills across the state. The goal is to 
introduce the businesses and agencies 
to a high quality group of minority 
lawyers that they normally would not 
have met. This effort continues to grow 
in the number of corporate and govern- 
ment agency participants as well as in 
the number of minority Florida Bar 
member participants. 

These efforts are long-term objec- 
tives to build an attorney-client rela- 
tionship and require a considerable 
investment of time, marketing, and 
followup. Also, the companies and agen- 
cies truly never know if they will have 
a specific legal need in a specific geo- 
graphical area that matches the avail- 
able attorneys’ expertise and ex- 
perience. Each year, however, more 
companies and agencies are learning 
of the conference, and providing finan- 
cial support. In 1994 the conference, 
for the first time, is also receiving 
financial contributions from Florida’s 
voluntary minority bar associations and 
the Young Lawyers Division. We feel 
this is a major building block toward 
increasing minority participation in 
The Florida Bar. 

In addition, the conference is also 
reaching out to the other sections and 
committees such as LOMAS, the YLD, 
and the General Practice Section to 
present seminars and include financial 
support, and CLE credit. 
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For the first time in the Business 
Development Conference’s four-year his- 
tory, Florida Bar President Patricia 
Seitz, Florida Bar President-elect Wil- 
liam Blews, and Florida Bar President- 
elect designate John DeVault addressed 
the conference attendees and expressed 
their appreciation for the support 
shown by Florida Bar minority lawyers 
and the companies and government 
agencies in attendance. 

Given the goals of the committee we 
have requested that the president and/ 
or president-elect appoint judges and 
law school deans to the committee to 
focus on and develop alternatives on 
the issues of race and ethnicity as they 
relate to entry, retention, and advance- 
ment at law schools and in the judici- 
ary. 

The minority stipend resolution first 
passed by the committee and then by 
the Board of Governors and finally 
funded by the Florida Bar Foundation 
is a major effort to address what virtu- 
ally every report has identified as a 
gross under-representation of minori- 
ties and particularly African-Ameri- 
cans in law schools. The committee 
seeks alternative independent funding 
sources to prevent this initiative from 
being a one-time effort whose long- 
term benefits may be difficult to meas- 
ure. The Florida Legislature recently 
passed a bill to fund similar scholar- 
ships. 

With the funding from the founda- 
tion, Scott Baena from the Board of 
Governors was able to obtain matching 
grants from the bar review course 
providers. The committee is meeting 
with these providers to develop these 
efforts. 

The Florida Bar Young Lawyers Di- 
vision not only has been invited to 
work with the committee but also has 
developed its own efforts modeled after 
the ABA/YLD Affiliate Outreach in 
order to increase diversity in the pro- 
fession in Florida. (See Florida Bar 
News, February 15, 1994.) The Florida 
Bar YLD and the committee have also 
designated liaisons to their respective 
committees for a strong working rela- 
tionship. 

The committee has also established 
liaison efforts with Florida’s 15 volun- 
tary minority bar associations for more 
input, new perspectives, and a better 
working relationship. 

The committee hopes to develop al- 
ternative ideas and recommendations 


, 
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to increase minority admissions and 
success in law school as well as mi- 
nority hiring at Florida law schools. 
In addition, the committee hopes to 
address the issue of the proposed new 
law school and to discuss this with 
other bar associations and the Board 
of Governors. 

The committee is currently seeking 
and obtaining support and commit- 
ments from the voluntary bar associa- 
tions and top law firms in Florida to 
establish aspirational, identifiable mi- 
nority hiring goals for five and 10 
years. The committee has requested 
insight and comments from the Board 
of Governors. The committee has re- 
quested insight and comments from 
Florida’s minority bar associations and 
to date almost all have passed similar 
resolutions. 

The committee hopes to address the 
issues relating to the judiciary as iden- 
tified in the Race and Ethnic Bias 
Study Commission Report and other 
reports, and to receive insight and 
recommendations from the Board of 
Governors and judiciary in Florida. 

An early goal identified in the Race 
and Ethnic Bias Study Commission 
Report and worked on by the commit- 
tee, which was ultimately adopted by 
the Board of Governors and the Florida 
Supreme Court, was the amendment 
regarding discrimination by lawyers 
in the practice of law. This is now a 
Bar rule. 

Although we have not received ac- 
tual numbers from The Florida Bar 
regarding the hiring of minority staff 
members, it has remained a goal of the 
committee that on the basis of feedback 
from minority lawyers and in an effort 
to increase participation in The Florida 
Bar by minority lawyers that the pres- 
ence of minority staff members at Flor- 
ida Bar annual meetings and the like 
is a strong indicator of the level of 
concern, commitment, and under- 
standing of The Florida Bar regarding 
the advancement of minority lawyers 
in Florida. 

The committee maintains a continu- 
ing goal to increase awareness, under- 
standing, and cooperation among mi- 
nority lawyers and nonminority law- 
yers in Florida to increase the aware- 
ness and sensitivity, and to improve 
the perception of minority lawyers by 
the Board of Governors and Florida 
lawyers in general. 

The committee plans to work more 


closely with other committees to in- 
crease minority lawyers’ participation 
on The Florida Bar committees. 


Mark S. GALLEGOS 
Chair 


Federal Court 


The Federal Court Committee (for- 
merly known as the Federal Court 


Practice Committee) has had an ex- 
tremely active year. Together with the 
Trial Lawyers Section of The Florida 
Bar, the committee is cosponsoring a 
seminar June 23 at this year’s Bar 
convention entitled, How Not to Em- 
barrass Yourself in Federal Court: A 
Symposium on Federal Practice in Flor- 
ida Under the New Civil and Local 
Rules. Wayne Thomas is serving as the 
chair and Ava Doppelt is serving on 
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New Perspectives On Real Estate Practice #30: 
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We are standing here in darkness on the information superhighway. 
The traffic is speeding toward us, and we are frozen in the onrushing 
headlights like a deer just emerged from the backwoods. 

The world as we know it is changing. Paper, long the primary 
medium for lawyer communication, is quickly becoming extinct. It is 
being replaced by digitized electronic pulses that travel near the speed 
of light from the tip of your finger to most any place on Earth. 

The questions we must answer, as real estate lawyers and members 
of the title insurance and information industry, have to do with finding 
our place on the information superhighway, and determining the best way 


There is a word befitting those who believe that the real estate 
industry might sidestep the electronic revolution because of the wide 
variety of providers involved and the lack of standardized information 
and documentation — dinosaurs. 

The fact is, the revolution in the real estate industry has been 
underway for some time. It even has a name — Electronic Data 
Interchange. EDI is a developing means for the electronic transmission of 
data between computers that ultimately will be the medium used by all 
parties in a real estate transaction — Realtors®, appraisers, mortgage 
brokers, surveyors, lenders, credit reporting agencies, government 
agencies, investors, title insurers, and lawyer agents. 

EDI will allow near instantaneous and simultaneous access to all 
data needed for a real estate transaction, from credit reports and appraisals 
to title information and title insurance policies. The result will be an 
enormous reduction in the amount of time required for property 
conveyances. With EDI, purchasing a home could be completed in an 
afternoon, and should take no longer than it does now to buy a car. 

That’s the good news. The catch is that this revolution, like most, will 
not be painless. So, embrace the technology; join the revolution. 

For it’s better to byte the bit than to end up as roadkill on the infor- 
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the seminar steering committee. U.S. 
District Judges Patricia Fawsett, Le- 
nore Nesbitt, William Stafford, Chief 
Judge John Moore, Magistrate Judge 
David Baker, Florida State University 
President Talbot D’Alemberte, and Flor- 
ida Bar President-elect John DeVault 
will participate in this seminar, which 
promises to be an outstanding event. 
It also provides the opportunity for the 
participating judges to attend the con- 
vention and thereby serves one of the 
committee’s purposes to increase com- 
munication and interface between the 


The Federal Court 
Committee is 
working on uniform 
admission rules for 
the district courts 


federal judiciary and The Florida Bar. 

Committee member Paul Rashkind, 
chief of appeals for the federal public 
defender in the Southern District of 
Florida, presented a mini-seminar on 
changes to the appellate rules at the 
midyear meeting to the committee as 
a “warm-up” for the seminar to be 
presented at the Bar convention. 

As committee chair I have been work- 
ing throughout this year on a special 
committee appointed by 11th U.S. Cir- 
cuit Court of Appeals Chief Judge Ger- 
ald Tjoflat to promulgate a uniform 
admission rule to all three federal 
districts in Florida. As of the date of 
this report, prospects are extremely 
favorable for adoption of the uniform 
admission rule. More information will 
be promulgated at the previously men- 
tioned seminar. 

Doug Gross is revitalizing a project 
considered by the committee in the 
previous Bar year _ involving 
coordinating a law clerk seminar for 
incoming law clerks in the Northern 
and Middle districts similar to the 


seminar which has been conducted in 
the Southern District for several years. 

A criminal law subcommittee has 
been appointed and is chaired by 
George Tragos. Its function is to focus 
on federal criminal law matters and to 
coordinate with the Criminal Law Sec- 
tion of the Bar in providing input 
concerning proposed changes in Fed- 
eral Rules of Criminal Procedure and 
federal criminal law. 

The committee has assumed the offi- 
cial function of providing input to the 
Board of Governors on proposed 
changes in any of the federal rules and 
proposed changes to federal law affect- 
ing jurisdiction and court procedures. 

It has been a busy and productive 
year. 


Barry R. Davipson 
Chair 


Journal and News 
Editorial Board 


If nothing else, every Florida Bar 
member receives The Florida Bar Jour- 
nal and News. This simple fact under- 
scores the vital role of the editorial 
board in overseeing the quality of these 
publications. At a time when some 
members question the Bar’s com- 
mitment to serving Florida lawyers, 
the editorial board, assisted by an 
exceptionally talented editorial staff, 
has improved and expanded these vital 
links between the Bar and its mem- 
bers. 

An outstanding example of the edito- 
rial board’s commitment to helping 
Florida lawyers is its extremely popu- 
lar legal writing seminar. This year’s 
seminar, “Legal Writing: The Lawyer’s 
Survival Guide,’ features presentations 
by Professor Richard Gershon, Marzi 
Kaplan, James Martin, and Justice 
Gerald Kogan. The seminar, which is 
presented at the annual meeting, 
strives to encourage lawyers to become 
better wordsmiths and, by extension, 
better advocates. Chair Richard Con- 
nor and his seminar committee served 
our board and Bar well by assembling 
such a talented dais of speakers. 

The Florida Bar Journal and News 
has benefitted from past Bar presidents’ 
commitment to maintaining both the 
quality and integrity of the publica- 
tions. This year our board enjoyed 
continued strong support from Presi- 
dent Pat Seitz, which allowed us to 
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make notable improvements, particu- 
larly to the News. Not only is the News 
growing in pages, it also is growing 
with more color. Budget increases en- 
abled the News to hire an additional 
reporter and thereby expand its ability 
to cover issues important to all law- 
yers. This year’s Bar directory was 
more expansive and provided more 
useful information than ever before. 

In keeping with our goal to improve 
the quality of the Journal, the editorial 
board appointed a committee to help 
devise more stringent guidelines for 
the publication of section columns. Cur- 
rently, columns submitted by the Bar’s 
sections enjoy presumptive publication 
status and are not submitted to the 
same rigorous, blind review process 
which every feature article must sur- 
vive. The committee, chaired by edito- 
rial board Vice chair Deborah Smoot, 
will submit its written recommenda- 
tions to the full editorial board at the 
annual meeting. As always, the edito- 
rial board will then try to strike a 
balance between the interest of the 
sections in providing needed informa- 
tion to their members and the editorial 
board’s interest in high quality writ- 
ing. 
Both the Public Relations Commit- 
tee and President Seitz requested that 
a reader advocate column be estab- 
lished in the News. In keeping with 
that request, editorial board member 
Tom Hoadley agreed to serve as the 
News’ first “reader advocate.” Tom will 
attempt, through his column, to ad- 
dress issues, questions, and problems 
of Bar members as submitted to him 
through the News. The goal is to pro- 
vide intelligent and helpful responses 
to the problems and questions of Flor- 
ida lawyers. 

Serving as editorial board chair has 
been both exciting and rewarding. With 
the support of incoming President Bill 
Blews, the Journal and News should 
enjoy continued success as the Bar’s 
flagship publications. 


CLIFFORD B. SHEPARD III 
Chair 


Judicial 
Administration, 
Selection and Tenure 


The Judicial Administration, Selec- 
tion and Tenure Committee addressed 


several significant issues affecting the 
selection, compensation, and discipline 
of judges. 

The funding of the Judiciary Sub- 
committee, which is co-chaired by Tom 
Elligett and Judge Bob Young, pre- 
pared an excellent report on judicial 
compensation which examined numer- 
ous factors affecting judicial compensa- 
tion, revealed the creeping decline of 
net income for judges over recent years, 
and emphasized the importance of fair 
and adequate salaries to attract and 
retain the most qualified bench possi- 
ble. With slight amendment, the 1993- 
94 Report on Judicial Compensation 
was adopted by the full committee, 
which urged the Board of Governors 
to make the report’s recommendation 
a priority legislative position of The 
Florida Bar. In addition to the support 
of the board, the report’s recommenda- 
tion received endorsement from the 
Judicial Council and all three judges’ 
associations, and the Florida Council 
of 100 formed a subcommittee to deal 
with judicial issues, including those 
addressed in the report. 

The Bench/Bar Commission Recom- 
mendations Subcommittee, chaired by 
Judge Barry Stone, in response to a 
request from the Bench/Bar Implemen- 
tation Commission, prepared a pro- 
posal to accomplish the commission’s 
recommendation to split the current 
Judicial Qualifications Commission into 
two bodies: 1) a Judicial Investigative 
Council, which would investigate com- 
plaints against judges and determine 
whether probable cause exists to prose- 
cute a judge for violations of standards. 
of judicial conduct, and 2) a Judicial 
Tribunal, which would be the adjudica- 
tive body and, when appropriate, would 
recommend sanctions to the Supreme 
Court. The commission adopted, with 
few modifications, the draft proposal. 

The Judicial Elections/Merit Selec- 
tion and Tenure of Trial Judges Sub- 
committee, which is co-chaired by Pat 
Wright and Judge Robbie Barr, consid- 
ered increased diversity on the bench 
and examined alternative methods of 
judicial selection and retention. In con- 
sideration of the anticipated Article V 
Task Force’s review of judicial issues, 
the committee is sponsoring a sym- 
posium on judicial selection and reten- 
tion at the 1994 Annual Meeting of The 
Florida Bar. A Steering Committee, 
chaired by Judge Barr, is organizing 
and planning the symposium to ex- 


plore the optimum method of judicial 
selection and retention in Florida and 
to develop spokespersons and advocates 
for the Bar’s positions on issues which 
may be considered by the task force. 
Additionally, JAST was kept apprised 
of the status of the Voting Rights Act 
litigation in Florida and of proposed 
legislation affecting Florida’s judiciary. 


MIKE JONES 
Chair 


Judicial Evaluation 


The Board of Governors of The Flor- 
ida Bar has approved a model judicial 
evaluation procedure for the circuit 
courts to supplement the longstanding 
model judicial poll procedure. 

The evaluation procedure is pres- 
ently being implemented in three cir- 
cuits, the Ninth, 10th and 12th cir- 
cuits. The committee is promoting the 
adoption of the evaluation procedure 
in the judicial circuits as well as the 


appellate courts. 


JUDGE Boppy CAROL W. GUNTHER 
Chair 


Judicial Nominating 
Procedures 


A subcommittee, headed by Frank 
Strelec, rewrote the uniform rules, with 
an eye toward making the rules of the 
circuit JNC’s and the district court of 
appeal JNC’s uniform. These proposed 
revisions will be presented for consid- 
eration at the rules convention. 

Revisions to Canon 7 of the Code of 
Judicial Conduct were proposed to ex- 
tend certain campaign restrictions on 
judicial candidates to judicial appli- 
cants as well. The committee submit- 
ted a resolution opposing certain of 
these changes to the Board of Gover- 
nors. The Board of Governors endorsed 
the committee’s opposition to the pro- 
posed revision. The undersigned ar- 
gued The Florida Bar’s opposition to 
that canon revision before the Florida 
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Supreme Court in January 1994. At 
presstime, no ruling had yet been en- 
tered by the Supreme Court on that 
WILLIAM D. PALMER 
Chair 
Law Office 
Management 
Advisory Service 


The 1994 All Bar Conference results 
indicated strong approval for the serv- 


ices that LOMAS provides and advo- 
cated strengthening the department 
to be able to reach still more Bar 
members. Based on this, LOMAS is 
requesting additional budgetary assis- 
tance from the Bar to increase its 
staffing level and ability to travel. 
LOMAS continues to be active in many 
educational seminars, conferences, and 
other presentations, and is frequently 
asked by the court to intervene in 
disciplinary matters where office mis- 
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management seems to be a major con- 
tributing factor in the complaints 
against the attorney; hopefully, an in- 
crease in travel funding will enable 
LOMAS to increase the number of 
presentations and consultations. 

Recognizing that solo practitioners 
and small firms constitute the vast 
majority of the members to whom LO- 
MAS provides assistance, LOMAS has 
been closely involved with the efforts 
of the newly formed Solo and Small 
Firm Committee and its development 
of the town hall conference series. In 
order to publicize its services and as- 
sist with programs at various Bar- 
related events, LOMAS was again in- 
volved in the Bridge-the-Gap and Up- 
date of the Law for Legal Assistants, 
and participated in the annual Mi- 
nority Business Development Con- 
ference. 

LOMAS has scheduled 21 on-site 
consultations so far this year, nine of 
them court-ordered. In addition, LO- 
MAS is currently receiving an average 
of 150 telephone calls per week from 
Bar members and has filled to date 
nearly 350 orders for videotapes, re- 
prints, and the policy manual. 

Each year, the number of calls re- 
ceived by LOMAS from attorneys who 
wish to start their own practice contin- 
ues to increase. At this point, over 200 
requests have been filled for informa- 
tion. To assist attorneys in getting a 
comprehensive view of all the factors 
involved in the process, LOMAS has 
recently begun to market a “package 
deal” containing its detailed startup 
packet, videotape titled Starting On 
Your Own, and Jay Foonberg’s popular 
publication How to Start and Build a 
Law Practice, with a helpful ABA ac- 
counting publication and LOMAS’ own 
Maintaining a Trustworthy Trust Ac- 
count videotape as optional material. 
Nearly 40 orders for this package have 
been filled in just over a month. 

LOMAS continues to maintain its 
comprehensive library of current infor- 
mation on law office management to 
share with attorneys who call or other- 
wise consult with it. LOMAS’ computer 
database allows its staff instant access 
to thousands of articles on relevant 
topics, as well as a software directory 
of several thousand programs specific 
to law offices. And since so many 
attorneys have similar concerns, i.e., 
accounting/bookkeeping, automation, 
document retention, partnership agree- 


ments, CD-ROM research, ready-made 
packets of information on these “hot 
topics” are accessible and continually 
updated. 

LOMAS’ new videotape on breakups 
and mergers of law firms is now in 
production and should be available to 
members before the end of the current 
year. All existing videotapes are still 
being marketed and are doing well, as 
is the revised policy manual for small 
law firms. 

New this year were the marketing 
and sale of selected ABA publications 
at a discount to Florida Bar members 
from funds loaned by the Practice Man- 
agement and Technology Section. The 
availability of these publications has 
been a well-received addition to LO- 
MAS’ services. Currently, Jay Foon- 
berg’s How to Start and Build a Law 
Practice is by far the best seller. 


RayForD H. TAyLor 
Chair 


Member Benefits 


The “raison d’etre” of the Member 
Benefits Committee has been and con- 
tinues to be providing quality services 
and products to our members by and 
through group purchasing power. 

Our goal this year was four-pronged: 
1) examine and monitor our current 
programs; 2) develop and pursue new 
ideas and benefits; 3) get the word out 
to the membership as to the benefits 
available; and 4) respond to members’ 
queries and concerns regarding bene- 
fits with immediacy. 

The Maintenance and Improvement 
of Current Programs Subcommittee un- 
der the leadership of Howard 
Rosenblatt revised each of our existent 
programs ranging from group medical 
insurance to car rental discounts to 
package shipping and delivery. 

The New Ideas Subcommittee, led 
by Jose Companioni, developed and 
presented to the Board of Governors 
the following new member benefits 
which have been approved and will 
become available to the membership 
in the near future: AAA/travel services; 
Dryclean USA/aundry services; Medi- 
care supplement insurance; Eye care 
services; computer software discounts 
re: the practice of law; further delivery 
services; Lawyers’ Weekly discounts. 

Committee Vice Chair Mary Sue 
Donohue led the effort to “get the word 


out” as to the benefits already avail- serve as “ombuds” between the mem- 
able to the membership. Itemization ber and the service and/or product 
and explanation of benefits were placed provider to ensure that the member 
in The Florida Bar Journal and News; felt that indeed a benefit was being 
county and municipal bar associations delivered. . 
were requested to publicize member I would like to thank all of the 
benefits; and opportunities were sought committee members who have given 
to speak before groups in order to so freely of their time. Most particu- 
present and “bring home” available larly though let me personally thank 
member benefits. staff representative Michael Tartaglia; 
Finally, every effort was made to Mark Ragusa, who made member 
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nar, which has trained more than 3,000 
lawyers in the 14 years it has been 
offered. 

e The Workers’ Compensation Law 
Section responded to the needs of its 
membership during the 1993 special 
legislative session by publishing two 
bulletin-type newsletter to all section 
members. 

e The Out-of-State Practitioners Di- 
vision for the first time published a 
directory of its nearly 1,000 members. 


e The Young Lawyers Division re- 
mained active with its many worth- 
while projects, and supported a 
legislative proposal to add 200 mi- 
nority scholarship positions at Florida’s 
law schools. 

These activities truly are only the 
“tip of the iceberg.” The ongoing efforts 
of our committees—too numerous to 
list here — also are a credit to our 
profession and a great benefit to the 
public we serve. 

I hope you will spend some time with 
this Journal issue, and that what you 
find will encourage you in your work.0 
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travel service a reality; and J. Lamar 
Woodard for his continued sagacity. 


Davip L. Macipson 
Chair 


Professional Ethics 


The Professional Ethics Committee 
is charged with assisting Florida Bar 
members in resolving the ethical di- 
lemmas that arise in the everyday 
practice of law. Composed of 51 law- 
yers and judges experienced in a wide 
variety of practice areas, the commit- 
tee carries out its important task in a 
number of ways. 

The committee is probably best 
known for rendering formal written 
advisory opinions that interpret and 
apply the Florida Rules of Ethics. The 
formal opinion process has been set 
up as a carefully crafted system of 
“checks and balances” to ensure that 
the committee’s opinions are a quality 
product based on a consensus of in- 
formed viewpoints. Opinions approved 
by the committee are initially printed 
in the Bar News as “proposed advisory 
opinions.” Bar members are invited to 
submit written comments on the pro- 
posed opinions. The committee care- 
fully considers any comments. If a 
proposed advisory opinion is substan- 
tially changed as a result of comments 
received, the process starts anew—the 
revised opinion is published as a pro- 
posed advisory opinion, and comments 
are again invited. 

If no comments are received on a 
proposed opinion, or if the committee 
elects to stand by its original opinion 
notwithstanding comments, the opin- 
ion becomes a “final” opinion of the 
committee. Bar members, if any, who 
submitted comments are then informed 
of their right to petition the Board of 
Governors for review of that opinion. 
The board ultimately decides whether 
that opinion will be affirmed, modified, 
or withdrawn. Of course, the board 
may on its own motion review any 
opinion of the committee at any time. 

All formal opinions are collected in 
Professional Ethics of The Florida Bar. 
This volume also contains the Florida 
Rules of Professional Conduct as well 
as a variety of indexes and cross- 
reference tables. Supplemented annu- 
ally, the book is available at a modest 
cost from the Bar’s Publications De- 
partment. The committee is presently 


updating obsolete opinions. 

The Professional Ethics Committee 
is also charged with overseeing the 
informal, written staff opinions ren- 
dered by the Bar’s Ethics Department 
attorneys. The committee chair and 
vice chairs receive copies of all staff 
opinions issued annually, and deter- 
mine which staff opinions would be 
reviewed by the entire committee for 
consideration as a formal opinion. 

One highly visible way in which the 
committee works to raise the ethical 
awareness of our membership is by 
sponsoring a two-hour CLE seminar 
at the annual meeting each June. In 
1994, Don Beverly, a long-time mem- 
ber and former chair of the Profes- 
sional Ethics Committee, organized and 
moderated the first Masters Series on 
Ethics dealing with attorneys’ fees. 

In addition to its regular duties and 
responsibilities, the committee’s views 
frequently are sought by the Board of 
Governors, Bar sections and commit- 
tees, and other organizations that are 
confronted with ethics-related issues. 
The committee’s policy and practice is 
to accommodate these requests when 


it can be of legitimate assistance. 

In membership surveys, the ethics 
opinion process is regularly rated as 
the most desirable service offered by 
the Bar. The Professional Ethics Com- 
mittee appreciates the confidence that 
Bar members have placed in it. Com- 
mittee members are dedicated to main- 
taining a continued commitment to 
provide information and assistance to 
help members of The Florida Bar re- 
solve the many ethics-related questions 
and problems that arise in a busy law 
practice. 


LINDA RENATE HUGHES 
Chair 


Professional Stress 


The Professional Stress Committee 
was delighted this year to bring the 
Bar monthly editions of “Stresslines,” 
by Benjamin Sells, in The Florida Bar 
News. Mr. Sells is a former Chicago 
litigator who is now in counseling. 
Perhaps I should rephrase that to say 
that he is a psychotherapist and a 
counselor in private practice in Chi- 


cago, working with individuals and 
groups within the legal profession. The 
committee was also pleased to present 
Mr. Sells as a speaker to last summer’s 
judicial conference. Many thanks to 
Leland Baldwin for putting together 
that program. 

Debra Schrils did her usual fine job 
in organizing volunteers from the com- 
mittee to speak at the Bridge-the-Gap 
seminars. 

The committee presented Frederick 
W. Presciti, executive director of Pro- 
fessional Educational Consultants, Inc., 
to the Bar at the midyear meeting, 
with a seminar on Managing Perfec- 
tion. The seminar included a lively 
discussion on different aspects and 
ways of coping with stress. Beth Van 
Arsdale and Marilyn Howard headed 
up a long range planning subcommit- 
tee looking at the committee’s role in 
the Bar. They submitted and the com- 
mittee approved the following mission 
statement: “To improve and enhance 
the quality of life and career satisfac- 
tion of lawyers across the stages and 
settings of professional life.” 

The committee is looking at opportu- 
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nities to coordinate its mission with 
other bar groups, such as the Corpo- 
rate Council Committee, the Real Prop- 
erty, Probate and Trust Law Section, 
the Long Range Planning Committee, 
and LOMAS, in an effort to equip and 
direct Bar members toward concepts 
such as total quality management. The 
committees also are working with the 
Young Lawyers Division on a seminar 
by Debra Aaron which would discuss 
alternative careers available to law- 
yers. 

Finally, I would like to thank all of 


The Committee on 
Lawyer 
Professionalism 
established the 
Florida Bar 
Professionalism 
Award, open to bar 
associations and 
groups interested in 
promoting 
professionalism 


the committee members whose active 
participation made this a pivotal year 
for the committee. I would especially 
like to thank Carol Vaught, the com- 
mittee’s Bar liaison, for her outstand- 
ing assistance on all aspects of the 
committee’s work. 


KINLEY I. ENGVALSON 
Chair 


Professionalism 


The 1993-1994 year has been one of 
development for the committee with 
good participation by most of the mem- 
bers. Particular note should be made 
of the good work done by Maura Smith, 
vice-chair; and, in connection with our 
newly instituted Florida Bar Profes- 
sionalism Award, Henry George “Chip” 
Bachara, Jr., who, with the help of 
others, did yeoman’s work with that 
project. We are grateful also for the 
excellent assistance of Paul Remillard, 
assistant director of lawyer regulation. 
I also want to thank the many loyal 


members of our committee for the ex- 
cellent contributions made during our 
several meetings this year. 

Our most ambitious project was the 
establishment of the Florida Bar Pro- 
fessionalism Award. The competition 
was open to bar associations and other 
groups interested in the promotion of 
professionalism in the Bar. We were 
gratified by the number of applications 
from different bar programs, and at 
our January 13 meeting we deter- 
mined that the Mentor Committee Pro- 
gram of the Clearwater Bar Association 
was the winner of our first Florida Bar 
Professionalism Award. The award will 
be made during the June meeting of 
The Florida Bar, at which the appro- 
priate commendation will be made and 
will include a $1,000 check to the 
winner. 

We have also begun the presentation 
of programs for first-year law students. 
We hope to institute seminar formats 
or other types of presentations at some 
point during the first-year indoctrina- 
tion process for law students. 

Our first program was at the Univer- 
sity of Miami in August 1993 and was 
presented to both the day and night 
incoming first-year classes at the law 
school. Additionally, the chair spoke 
about ethics at St. Thomas Law School 
on March 23, 1994. Each year we 
distribute to the law schools The Flor- 
ida Bar Handbook on Professionalism 
as an aid to the study of ethics and 
professionalism. The handbook has be- 
come quite popular in the law schools 
and we propose to continue the distri- 
bution of this manual. 

Our committee is fortunate to have 
in its membership representatives from 
several of our leading law schools. The 
input of these members is invaluable. 
Clearly, our efforts to encourage pro- 
fessionalism in the practice of law 
should involve the law schools as well 
as practicing members of the Bar. At 
the meeting on September 10, 1993, 
the professors in attendance from St. 
Thomas Law School distributed a pro- 
posal for a center for the development 
of professionalism to be established at 
the law school. Our committee should 
make every effort to assist the law 
schools in establishing such programs 
and cooperate with them to the extent 
we are able. 

Space will not permit a full develop- 
ment of the many ideas that our com- 
mittee members presented during the 
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year’s meetings. It is encouraging, how- 
ever, to note the enthusiasm with which 
most of our members approach the 
question of professionalism and the 
problems which face The Florida Bar. 
Again, my thanks to the members of 
the committee for the good work which 
they have done this year. 


JUDGE WILLIAM M. HOEVELER 
Chair 


Public Relations 


The Public Relations Committee met 
three times during the year—at the 
annual convention, at the General Meet- 
ing of Sections and Committees, and 
at the midyear meeting. In addition 
subcommittees met via telephone confer- 
ence calls several times. 

The Public Relations Committee is 
made up of 15 members appointed by 
the president of The Florida Bar, four 
of whom are Board of Governors mem- 
bers. In addition, section and division 
chairs are invited to designate a mem- 
ber from the section or division to serve 
on the committee. The committee over- 
sees, evaluates, and reviews the public 
relations activities of the Bar and any 
public relations project, promotional 
program, or advertising campaign pro- 
posed by any section, committee, or 
program of The Florida Bar. 

The Master Plan for Public Relations 
Activity for 1993-94 was devised after 
consultation with sections and commit- 
tees. The plan was modified in part and 
adopted by the Public Relations Com- 
mittee as a guide for The Florida Bar 
and its sections and committees. 

The committee approved the Health 
Law Section consumer pamphlet “How 
to Resolve a Grievance with an HMO.” 
The committee’s recommendation was 
subsequently approved by the Board 
of Governors. 

The committee also approved the 
Board of Legal Specialization and Edu- 
cation’s proposed campaign to promote 
certification among lawyers and the 
general public. Subsequently, the Board 
of Governors also approved the pro- 
gram. 

Working with the Florida Medical 
Association, the Public Relations Com- 
mittee recommended a joint public in- 
formation project regarding domestic 
violence. The joint project focuses on 
domestic violence in all its forms— 
spouse, child, and elderly. News re- 


leases, articles by doctors and lawyers, 
speakers’ bureaus, and public service 
announcements are part of the pro- 
posed project. The Public Relations 
Committee will be working with the 
domestic violence committees of the 
Family Law and the Criminal Law 
sections. The Bar’s Board of Governors 
approved the joint project. 

The committee produced a guide for 
bar associations, sections, committees, 
and law firms to use in small group 
discussions. Accompanying the guide 
is a 55-minute videotape which is an 
edited version of the presentation Mi- 
chael Josephson, an expert on ethics, 
made to the Board of Governors at its 
retreat in July 1993. The videotape 
and discussion guide are intended to 
assist small groups in strategic plan- 
ning by taking into consideration the 
impact lawyer ethics and the way law 
is practiced has on the public’s percep- 
tion of the legal profession. 

The committee continues to work on 
projects such as the Attorney-Client 
Partnership Program with the ABA 
and a possible public relations coopera- 
tive effort with the Attorney’s Title 
Insurance Fund Partnership. A booklet 
providing general legal advice for con- 
sumers after a mass disaster and a 
similar booklet on disaster prepared- 
ness for lawyers are works in progress 
with the committee. 

The Program Evaluation Committee 
of the Board of Governors was asked 
by the president-elect to evaluate the 
public relations activities of The Flor- 
ida Bar. The PEC contacted the Na- 
tional Association of Bar Executives 
who assembled a team of communica- 
tions experts to visit The Florida Bar 
and evaluate the public information 
programs with a view to making con- 
structive suggestions on improving and 
strengthening the Bar’s efforts. 

Committee members prepared a re- 
port, Proposed Plan Re UPL Prosecu- 
tions and Public Relations, which it 
submitted to the Board of Governors. 
The Public Relations Committee con- 
sidered several ways to improve mem- 
ber communications including a toll- 
free telephone newsline for members, 
videograms by the Bar president ex- 
plaining Board actions and contro- 
versial or significant. actions sent to 
larger bars, an inexpensive fax feed- 
back system for ascertaining member 
sentiment on various issues or actions, 
periodic member focus groups, and a 


teleconference opportunity for two-way 
communications between members and 
elected leadership. The proposals were 
made part of the committee’s budget 
proposal for 1994-95. 


RaAQuEL Matas 
Chair 


Relations Between 
The Florida Bar and 
Institute of CPA’s 


As discussed in last year’s report, the 
major topic facing this committee is 
still unresolved; however, resolution 
may be coming soon. 

The Board of Accountancy has con- 
tinued its attempt to restrict lawyers 
who have CPA certificates from disclos- 
ing that fact without subjecting their 
law practices to rules which govern 
accounting practices. 

While many of the rules governing 
CPA’s are similar to those governing 
attorneys, there are some that are not 
compatible. The Board of Accountancy 
includes in its definition of the practice 
of accountancy those services rendered 
to the public that utilize “accounting 
skills” if the individual who performs 
these services is a CPA who informs 
the public of that fact. Thus, a tax 
lawyer who also holds a CPA certificate 
will be deemed to be practicing ac- 
counting by the Board of Accountancy 
if he or she discloses the fact that the 
lawyer has a CPA certificate. If such 
is the case, then that attorney could 
not practice law in partnership with 
other attorneys who are not also CPA’s 
because then the attorney would be 
sharing with law partners who are not 
CPAs the legal fees earned by the law 
firm that are transmuted by this circu- 
lar definition into accounting fees. 

The Florida Bar Executive Commit- 
tee approved this committee’s request 
for permission to deal with this prob- 
lem on three fronts: judicial, legisla- 
tive, and regulatory. 

The committee filed an amicus cu- 
riae brief in the U.S. Supreme Court 
in support of Silvia Ibanez in her quest 
to overturn a reprimand she received 
from the Florida Board of Accountancy 
for advertising in the Yellow Pages 
under lawyers for her law practice the 
fact that she has a CPA certificate. The 
actions of the Board of Accountancy 
impose a chilling effect on commercial 


speech of attorneys who are also CPA’s 
from informing clients and prospective 
clients that they have active CPA li- 
censes. These actions also impinge on 
clients’ and prospective clients’ rights 
to be informed fully about the profes- 
sional qualifications of attorneys that 
they hire. 

The committee’s amicus brief was 
prepared by Steven E. Stark (as lead 
counsel), Scott D. Makar, and Joel M. 
Gaulkin. Oral argument is scheduled 
for April 19, 1994, in Washington, D.C. 
By the time you read this report, it is 
possible that the Supreme Court will 
have announced its decision. 

The committee has also prepared 
proposed legislation that would deal 
with the problem. The committee chair, 
with the assistance of Robert F. 
Langford, Jr., has prepared proposed 
legislation that would exclude law prac- 
tice from the definition of accounting 
practice. At the time this report is 
being written, it is not clear whether 
the proposed legislation will be en- 
acted. Messrs. Langford and Stark have 
been working on finding legislators 
who could introduce the proposed legis- 
lation and support its adoption. 

The committee chair has also pre- 
pared suggested language in the event 
that the Board of Accountancy pro- 
poses new rules dealing with “holding 
out” and advertising by attorneys who 
hold CPA certificates. 

Since it is hoped that the major topic 
facing this committee will be resolved 
by the end of this year, the committee 
is preparing to look for other areas in 
which its activities should proceed for 
the coming year. The committee is 
planning a joint meeting at The Flor- 
ida Bar convention in June 1994 with 
the Florida Association of Attorney- 
CPA’s. Next year’s committee will look 
into doing additional joint programs 
with the Florida Institute of CPA’s. 

The committee expresses its thanks 
to Maritza Sanchez for her assistance 
and support throughout the year. 


SypDney S. TRAUM 
Chair 


Student Education 
and Admissions 
to the Bar 


The committee ended the 1992-93 
year with an academic conclave which 
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focused on whether there is a need for 
a third state law school. Representa- 
tives from Florida A & M University, 
Florida International University, and 
the Florida Board of Regents, along 
with one student from each of the 
public law schools, participated in the 
discussion. Peggy Peterman from the 
St. Petersburg Times also served as a 
panel member. As a followup to that 
discussion, the committee surveyed Bar 
members on whether there is a need 
for a third state law school. The results 
showed that the members believe there 


The Student 
Education and 
Admissions to the 
Bar Committee 
supports the Board 
of Regents’ proposal 
to establish 
scholarships to 
provide stipends for 
bar review courses 


is no need for a third public law school. 
The committee will take a closer look 
at the reasons for the negative re- 
sponse. 

In an attempt to address the need for 
more minority lawyers in this state, 
the committee supports the Board of 
Regents’ proposal to establish scholar- 
ships for 200 minority law students at 
the six Florida law schools. The com- 
mittee also supported the use of LEAP 
scholarships (from The Florida Bar) to 
provide stipends for bar review courses 
for minority law school graduates. In 
addition to supporting the scholarship 
proposals for financial assistance, the 
committee has visited several under- 
graduate institutions to stimulate in- 
terest in the legal profession among 
minorities. Members of the committee 
visited Edward Waters College, Be- 
thune Cookman College, Florida Inter- 
national University, Florida Memorial 
College, and the University of Miami 
and distributed LSAC/LSAS informa- 
tion booklets, financial aid informa- 
tion, and law school admissions appli- 


cations for the six Florida schools. A 
copy of a booklet titled “Thinking About 
Law School: A Minority Guide,’ pub- 
lished by the Law School Admissions 
Council, was left with the law advisors. 
Those who visited the undergraduate 
institutions felt that the students were 
very grateful for the information. Many 
of the schools have expressed an inter- 
est in having us return next year. 
Thanks to Dave Langham, Denise Wal- 
lace, Cynthia Everett, Donise Edwards, 
Mike Bloom, Annie Malka, Sam Staf- 
ford, and Karen Coney for their time 
and effort in making these visits a 
success. 

The Student Education and Admis- 
sions to the Bar Committee is still 
concerned about the bar admission pro- 
cess. We have contacted the Board of 
Bar Examiners to coordinate our ef- 
forts to provide information to law 
students concerning the bar admis- 
sions process. John Moore, the execu- 
tive director of the FBOBE, invited the 
committee to attend one of the visits 
to the law school to hear the informa- 
tion provided by the FBOBE to the law 
students about the bar admission pro- 
cess. The committee hopes to work 
with the board in the coming years to 
provide individuals with information 
on the bar admission process. 

The topic for the 1994 Academic 
Conclave is The American with Dis- 
abilities Act and the Bar Admission 
Process. A panel discussion is sched- 
uled for June 25. The focus of the 
discussion is how the ADA may impact 
the bar admission process. It is antici- 
pated that the panel members will 
discuss why the information on the bar 
application is (or is not) relevant in 
determining an applicant’s fitness to 
practice law in Florida. 

Since the committee is concerned 
with the skills and education of the 
members of the Bar, the committee has 
submitted an article titled “The Rambo 
Effect, Interpersonal Skills . . . A Lost 
Art in the Legal Profession?” for publi- 
cation. The article discusses profes- 
sionalism among the members of the 
legal community. The committee is 
also completing its survey on the Flor- 
ida law schools’ curricula. The survey 
should provide an inside look at the 
various curricula offered by the six 
state law schools during recent years. 

As one can see, the committee has 
been very active in a variety of areas. 
We are earnestly concerned about the 
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legal services provided to the commu- 
nity and those who provide such serv- 
ices since the practice of law “requires 
fine-tuned managerial and people skills, 
as well as knowledge of the substantive 
law and ethical values.” The committee 
hopes to ensure that those who have 
the skills, knowledge, and commitment 
to provide legal service to the public 
will be encouraged to do so. 


ELAINE L. THOMPSON 
Chair 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Commit- 
tee, as its name indicates, attempts to 
link The Florida Bar with local and 
speciality bars, and to act as a conduit 
and clearinghouse of interbar issues. 
The primary project of the committee, 
working with the Florida Council of 
Bar Association Presidents, is the Bar 
Leaders’ Workshop, formerly called the 
Voluntary Bar Leaders’ Conference. 

The Voluntary Bar Leaders’ Confer- 
ence, in past years has been held at a 
variety of locations, both independently 
and in conjunction with other Florida 
Bar activities. Last year’s conference 
was held during the Bar’s annual meet- 
ing in June. The conference touched 
on tax compliance for local bars, im- 
proving attorney/client relations, pub- 
lic service and education projects, mem- 
ber services for large and small bars, 
and how to integrate women into local 
bar leadership. 

Plans are underway for the 1994 Bar 
Leaders’ Workshop, chaired by com- 
mittee Vice Chair Patience Burns. The 
workshop will be held September 30 
to October 1, independent of any Bar 
function, on Singer Island in West 


‘Palm Beach. 


The program will focus on what it 
takes to run a local bar association, i.e., 
member benefits, long range planning, 
how to hold better membership meet- 
ings, and how to get and keep volun- 
teers. The workshop will also focus on 
the delivery of practical information to 
the voluntary bar leaders in a “user 
friendly” manner. The workshop is open 
to everyone who is in a leadership 
position with a voluntary bar associa- 
tion in Florida. 

Another project of the committee is 
the Law Week workshop which was 
held at the midyear meeting. Chaired 


. 


by Cynthia R. White, the workshop 
focused on Law Week projects for local 
bars. About 25 Law Week chairs at- 


tended the successful session. 
The committee thanks our Bar staff 
liaison, Julie Stafford for her invalu- 


able help. 


CyntTHIA R. WHITE 
Chair 


CERTIFICATION COMMITTEES 


Appellate 
Certification 


As this report is being published, 
Florida will have certified the first 
group of its lawyers who have devoted 
a substantial part of their practice (at 
least 30 percent) to appellate practice, 
and who have been tested for their 
understanding and their expertise in 
that area of the law. It has not been 
easy for the charter certification class, 
and the Appellate Certification Com- 
mittee sends hearty congratulations 
to these practitioners for achieving this 
professional milestone. 

A year ago at this time, appellate 
certification was a concept in the mind 
of visionaries such as Roy Wasson of 
Miami. Through the persistent efforts 
of Roy and others too numerous to 
mention, the practice of appellate law 
was accepted by the Board of Gover- 
nors and as an appropriate area of 
special expertise to be recognized for 
certification. In September 1993, Bar 
President Patricia Seitz completed the 
appointment of her nine-person certifi- 
cation committee. The committee’s first 
decision was to shoulder the task of 
certifying appellate lawyers in June of 
1994—a short 10 months ahead. The 
consequence was a tight and demand- 
ing schedule of tasks for members of 
the committee, and a crunch of work 
for persons interested in being certified 
in this area. 

An application form was created, 
announced to be available, and put into 
the hands of those requesting it on or 
before October 6. Applicants were given 
until November 29 to submit the rather 
formidable application, and the re- 
quired attachments. Committee mem- 
bers and the Bar staff next busied 
themselves with reviewing the 73 ap- 
plications which were received, to de- 
termine which applicants had dem- 
onstrated eligibility to take the certifi- 
cation examination. Forty-seven appli- 
cations were approved for the ex- 
amination, and another 21 were provi- 


sionally approved although their appli- 
cations were incomplete or requisite 
reference letters from members of the 
Bar and judiciary had not been re- 
ceived. 

Members of the committee then for- 
mulated test questions for the first 
exam in appellate practice, opting for 
a mixture of essay and multiple-choice 
questions. The examination was taken 
by 65 applicants on March 9, and 
lasted all day. There seems to be a 
consensus from those who took the 
examination that the committee’s first 
testing effort was very hard. 

Those who passed the exam and 
were otherwise approved were notified 
by the end of May (after this report 
was written). 


ARTHUR J. ENGLAND, JR. 
Chair 


Board of Legal 
Specialization 
and Education 


This year brought substantial growth 
in the number of board-certified law- 
yers, a virtual explosion in the number 
of sections and committees interested 
in establishing certification in their 
areas, and the continuation of our 
certification awareness campaign. 

Probable new areas of certification 
include health law, and immigration 
and nationality law, both of which 
have been approved by the Board of 
Governors and are awaiting approval 
by the Supreme Court of Florida. Other 
new areas moving through the ap- 
proval process include: urban, state 
and local law; aviation law; interna- 
tional law; and admiralty and mari- 
time law. As the deadline approaches 
for the complete phase out of the desig- 
nation plan, we expect that many addi- 
tional areas of practice will consider 
certification. The BLSE is committed 
to expanding the areas of certification 
available to the Bar as quickly as 


possible. 

Our certification awareness program 
designed by the marketing communica- 
tions firm Fahlgren, Benito, has con- 
tinued to achieve its goals successfully. 
The BLSE’s program for the remainder 
of the current year and into 1995 will 
emphasize increased use of public serv- 
ice announcements as well as extensive 
use of informational talks by board- 
certified lawyers to the general public. 

I am indebted to the members of the 
BLSE as well as the members of the 
area certification committees who have 
given their time so unselfishly to make 


_ this program operate successfully. The 


BLSE also is blessed with an enor-— 
mously talented director, Dawna Bick- 
nell, and her fine assistant, Dianna 
Dolan. My deepest appreciation to both 
of them. It has been a privilege to work 
with all of you. 


JACK BRUMBAUGH 
Chair 


Civil Trial 
Certification 

The Civil Trial Certification Com- 
mittee is charged with the responsibil- 
ity of administering The Florida Bar 
Civil Trial Certification Program. This 
involves the review of applications for 
certification and recertification, prepa- 
ration and administration of examina- 
tions and appeals from certification or 
recertification denials. Additionally, the 
committee proposes changes to the Civil 
Trial Certification Standards and pro- 
vides input to the Board of Legal Spe- 
cialization and Education on other sug- 
gested changes that affect civil trial 
certification. 

The committee has met five times 
between July 1993, and March 1994, 
and has had several conference-call 
meetings. 

The civil trial certification commit- 
tee includes Jeffrey M. Cohen, Robert 
T. Bergin, Jr., John N. Buso, Michael 
B. Colgan, Douglas H. Morford, L. 
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Norman Vaughan-Birch, Elizabeth H. 
Faiella, Thomas C. Saunders, and How- 
ard P. Ross. Chery] Parry is the Florida 
Bar coordinator. 

e Review of application for certifica- 
tion and recertification. This year the 
committee reviewed 114 applications 
for certification and 346 applications 
for recertification. Each application is 
initially reviewed by The Florida Bar 
staff and then reviewed by two commit- 
tee members. If the two do not agree, 
the application is then considered by 
the entire committee. Frequently, the 


One hundred 
applicants sat for 
the Civil Trial 
Certification Exam, 
which included 
questions on 
evidence, ethics, civil 
procedure, trial 
skills, personal 
injury, and business 
disputes 


applicant is asked to submit additional 
information. 

e Preparation and administration of 
the examination. One hundred appli- 
cants sat for the March 1994, examina- 
tion. The exam consisted of the follow- 
ing question areas: evidence, ethics, 
civil procedure, trial skills, personal 
injury, and business disputes. The 
questions were prepared by committee 
members, law school professors, and 
appellate court judges. The applicants 
were required to answer five of the six 
questions. The entire committee re- 
viewed each question and the model 
answers and, if necessary, requested 
that the author of the question make 
changes. Additionally, acommittee mem- 
ber was assigned to “take” each ques- 
tion to ensure that it could be com- 
pleted in the allotted time. 

© Grading the examination. This year 
the examinations were graded by the 
committee members during a two-full- 
day meeting in April. A holistic ap- 
proach to grading recommended by Dr. 
Sue Legg of the University of Florida 


was used. In the holistic approach, the 
examination answers are read by com- 
mittee members who choose the range 
finders of the examinations that have 
been read. These answers then become 
the standards against which the re- 
maining examination questions are 
graded. 

Knowledgeable people in the area 
feel that the holistic approach to the 
grading of the examination creates the 
best test validity and reliability. 

Although the process puts an extra 
two-full-day burden on the committee 
members, it is felt that the extra effort 
is worthwhile for the betterment of the 
certification program. 

e Appeals. During this year there 
were eight appeals of denial of certi- 
fication because of either failing grades 
on the examination or failure to meet 
the other requirements. Committee 
members prepared the briefs for the 
Board of Legal Specialization and Edu- 
cation and appeared at the oral argu- 
ment. In addition, there was one re- 
briefing of an earlier appeal that had 
been previousiy disposed of on proce- 
dural grounds only, prior to a ruling 
that appeals were to be disposed on a 
substantive basis. 

e Proposed changes in Civil Trial 
Certification Standards. This year has 
seen the adoption by the Board of Legal 
Specialization and Education of 
changes in the standards for recertifi- 
cation of certified lawyers who have 
become judges and then return to pri- 
vate practice, and lawyers who have 
been certified for a period in excess of 
14 years. Additionally, there was ap- 
proval allowing credit for a trial for 
attendance at a participatory trial pro- 
gram that has been approved by the 
committee. 

The committee has also requested 
changes to the definition of a “trial,” 
which remains pending before the 
Board of Legal Specialization and Edu- 
cation. 

The committee is forever indebted 
to Chery] Parry for her efforts. Without 
the work done by Cheryl, it would not 
be possible for the committee to accom- 
plish the work it does each year, and 
it would not be able to retain the 
dedicated committee members. 

I am thankful for the work done by 
the committee members who make per- 
sonal and financial sacrifices to travel 
to and attend meetings. Since absences 
from the committee meetings increase 
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the volume of work that the other 
members must accomplish, attendance 
has been near perfect. 


Howarp P. Ross 
Chair 


Criminal Law 
Certification 


The 1993-94 Criminal Law Certifica- 
tion Committee completed another year 
marked by hard work and accomplish- 
ment by the committee members. The 
Florida Bar now counts more than 250 
attorneys who are board certified in 
criminal trial practice. Criminal certi- 
fication continues to gain support 
among members of the Bar who prac- 
tice in this area. The goal of making 
certification a true mark of distinction 
for lawyers practicing criminal law is 
finally becoming a reality. The stan- 
dards of professionalism that the crimi- 
nal certification process entails contin- 
ues to be a prime goal of the committee. 

The primary goal of the committee 
over the past year has been to address 
concerns regarding test administration 
and evaluation of applicants. With the 
able assistance of Dr. Sue Legg of the 
University of Florida, the committee 
has greatly improved policies and pro- 
cedures toward drafting examinations, 
which will fairly and accurately test 
applicants for certification. The com- 
mittee believes that a model for 
designing the test, as well as a vastly 
improved procedure for grading, is 
ready for implementation. The commit- 
tee continues to place great effort and 
emphasis on refining the information 
given to applicants describing the con- 
tents of the examination. 

A highly successful campaign on the 
part of some members of the committee 
to encourage attorneys employed by 
public defenders and state attorneys 
to participate in the certification pro- 
cess has been extremely successful. 
The group of attorneys taking the certi- 
fication examination in May consisted 
of a larger percentage of assistant state 
attorneys and public defenders than 
ever before. 

The committee continues to support 
all efforts by The Florida Bar to edu- 
cate the public regarding the certifica- 
tion program. Additionally, closer work- 
ing relationships with other certi- 
fication committees has led to improved 
uniformity of standards throughout the 


certification process. We believe that 
more work needs to be done in this 
area, and the committee, in the future, 
will be striving to make the standards 
of criminal law certification, complemen- 
tary to, if not uniform with the stan- 
dards of other certification committees. 

The Criminal Law Certification Com- 
mittee continues to work hard to pro- 
vide the criminal bar and the citizens 
of Florida with a meaningful certifica- 
tion process which will provide a true 
mark of distinction. 


RONNIE G. CRIDER 
Chair 


Marital and Family 
Law Certification 


The Marital and Family Law Certifi- 
cation Committee, composed of Vice 
Chair Renee Goldenberg, Robert Cham- 
bers, Stephen Cypen, Jane Estreicher, 
Cynthia Greene, Jerome Novey, Nancy 
Palmer, and Elliot Zisser, has had a 
busy year reviewing the 42 applica- 
tions received, as well as preparing and 
administering the March examination. 

Members continued working with Dr. 
Sue Legg of the University of Florida 
in formulating test specifications, to 
ensure the exam purpose, subject mat- 
ter, and format provide consistency 
in its composition and complexity from 
year to year. 

The committee worked further with 
Dr. Legg developing grading proce- 
dures to improve the test’s reliability 
and validity. 

One goal of the committee during the 
coming year is to continue promoting 
interest in the certification program 
and maintaining its high standards of 
specialization. 


Epna ELLIOTT 
Chair 


Real Estate 
Certification 


The Real Estate Certification Com- 
mittee is charged with the responsibil- 
ity of reviewing and approving all ap- 
plications for real estate certification 
and preparing, administering, and grad- 
ing the examination. 

The basic qualifications to be eligible 
to apply are: 1) The applicant must 
have been engaged in the practice of 
law for a period of five years as of the 


date of filing an application (The years 
of law practice need not be consecu- 
tive.); 2) During the three years imme- 
diately preceding the date of the appli- 
cation, 40 percent of the applicant’s 
practice must have been related to 
matters in which issues of real estate 
law were significant factors and in 
which the applicant had substantial 
and direct participation in those real 
estate issues. 

Each applicant is reviewed by the 
staff of The Florida Bar to determine 
if basic eligibility has been obtained. 
Once this determination is made, each 
application is submitted to the commit- 
tee for its review. The committee re- 
views the application, the disciplinary 
record of the applicant, if any, and peer 
review by attorneys familiar with the 
applicant’s practice. A minimum of two 
members of the committee review each 
application. 

In addition to reviewing applications 
for certification, the committee also 
has reviewed for approval of applica- 
tions for recertification. Essentially, 
the same standards apply. 

The real estate certification exami- 
nation consists of eight essay questions, 
of which the applicant is required to 
answer four questions, 60 multiple- 
choice questions; and the preparation 
and examination of closing documents. 
The questions are prepared by mem- 
bers of the committee and discussed 
by the full committee in detail before 
they are approved for the examination. 

The essay questions and the items 
related to the preparation/examination 
of closing documents are graded by the 
committee member who prepared the 
question, if possible. 

Sixty applications were received to 
take the exam this year, of which 59 
were approved. Sixteen certified law- 
yers applied for recertification, of whom 
15 were approved. 

The committee met three times dur- 
ing the past year. Special recognition 
goes to Vice Chair Carlos M. Megias, 
West Palm Beach; James C. Conner, 
Jr., Tallahassee; J. Dudley Goodlett, 
Naples; Norwood Gay, Orlando; Robert 
Moore, Venice; Gary Kornfeld, West 
Palm Beach; Sally Bussell, Pensacola; 
and Jacqueline Whatley, Tampa. Pro- 
fessor Mandell Glicksberg of the Uni- 
versity of Florida College of Law at- 
tends committee meetings and is an 
indispensable advisor to the committee. 

Thanks go to Florida Bar committee 


coordinator Kimberly Kosch, who has 
been essential to the function of the 
committee. 


JOSEPH L. SCHWARTZ 
Chair 


Tax Certification 


The Tax Certification Committee is 
responsible for administering the tax 
certification program under the gui- 
dance of the Board of Legal Specializa- 
tion and Education. The committee 
spent most of its time over the last 
year reviewing recertification applica- 
tions, initial applications for certifica- 
tion, preparing the examination, re- 
viewing advanced continuing legal edu- 
cation credit requests, and reviewing 
all committee documents to ensure 
they are “user friendly.” 

This year was the 10th anniversary 
of the tax certification program. As 
such, over half (152) of all the board- 
certified tax attorneys in the state 
came up for recertification. Recertifica- 
tion consists of completing an applica- 
tion similar to initial certification, list- 
ing the manner in which the attorney 
continued to meet the certification re- 
quirements over the last five years. 
Such requirements include continuous 
substantial involvement in tax law, 
satisfactory peer review, and de- 
monstration of 150 tax certification 
hours. 

Similarly, the committee reviewed 
applications for initial certification. The 
committee received 16 applications from 
July 1, 1993, to August 31, 1993. The 
standards for initial certification re- 
quire an attorney be a member of a 
state bar for five years, practice tax 
law overall at least five years with 30 
percent of his or her practice dealing 
with tax over the last three years, 
satisfactory completion of peer review, 
and demonstration of 90 tax certifica- 
tion hours over the last three years. 
Once an application is approved, an 
attorney sits for a six-hour exam given 
every March. 

The tax certification examination con- 
sists of two mandatory essay questions 
and one optional essay question. Every 
applicant for certification must suc- 
cessfully pass a written exam in order 
to be eligible for certification. If an 
approved applicant passes the exami- 
nation, the applicant will become board 
certified as of June 1 for a five-year 
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period. 

Throughout the year, the Tax Certi- 
fication Committee reviewed over 100 
requests for tax certification credit. 
These requests come in the form of 
attendance, lecture, and publication 
credit and are made by individual 
attorneys as well as sponsoring organi- 
zations. The committee meets monthly 
to discuss such requests and conduct 
additional business. Typically, 25 or 
more requests are received monthly. 
For the first time, tax certification 


The Tax 
Certification 
Committee has 
reviewed all of its 
form documents to 
ensure they are “user 
friendly” and that 
they solicit the 
information 
intended 


credit is available to those who partici- 
pated in the National Moot Court Com- 
petition sponsored by the Tax Section. 

As mentioned above, the committee 
took on the task of reviewing all of its 
form documents to ensure they are 
“user friendly” and that they solicit the 
information intended by the commit- 
tee. For example, separate tax certifi- 
cation credit request forms for atten- 


dance and publication are now avail- 
able and have been mailed to all 
board-certified tax attorneys. These 
forms designate all information neces- 
sary for the committee to review credit 
requests. These forms are preceded by 
flow charts explaining the committee’s 
policies regarding credit awards as 
well as those seminars which are preap- 
proved every year. 

The committee has also been revis- 
ing the recertification application and 
corresponding peer review reference 
form. It is the committee’s intention to 
shorten the recertification form in a 
manner productive to the applicant as 
well as the committee. The peer review 
form is being revised along the same 
manner. At this time, on behalf of the 
committee, I would like to thank all 
attorneys who completed peer review 
forms for the committee throughout 
the year. The information contained 
in the form is very valuable to the 
committee. Hopefully, the revised edi- 
tion will require less time to complete. 

Special recognition goes to Vice Chair 
Donna Litman Seiden, committee mem- 
bers David Bowers, Merritt Gardner, 
Thomas Donahoo, James Davis, Hank 
Raattama, Robert Hightower, Karen 
Keaton, and academic liaison Jack 
Freeland, University of Florida, for a 
year of unselfish devotion to the Flor- 
ida certification program. 


WILLIAM P. BattaGLia 
Chair 


Wills, Trusts and 


Estates Certification 
The Florida Supreme Court this year 

changed the name of our committee 

from Estate Planning and Probate to 


bequest or gift, please contact: 


WHERE THERE’S A WILL THERE’S A WAY 


If you or a client is looking for a way to help others through a 


David Schaeffer, Director of Planned Giving 


Muscular Dystrophy Association 
National Headquarters 
3300 East Sunrise Drive / Tucson, AZ 85718 
(602) 529-2000 
Jerry Lewis, National Chairman 
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Wills, Trusts and Estates, and the 
committee membership has been ex- 
panded from five to seven in recogni- 
tion of the expanded activities of our 
committee. The committee members 
are Dorothy Breen, Lauren Detzel 
(chair-elect), Roger Isphording, Robert 
Landon, James Pressly (chair), John 
Severson, and Dennis White. Kimberly 
Kosch provided excellent Bar staff 
work. Louie Adcock served as our liai- 
son to the Board of Legal Specializa- 
tion and Education, and Lawrence 
Phalin as Board of Governors liaison. 

Our most significant duty each year 
is preparation of the current year’s 
certification exam and grading of last 
year’s exam. The committee’s exam 
consultant, University of Florida law 
Professor C. Douglas Miller, built on 
last year’s valuable assistance to us 
and enabled the committee to further 
polish the exam. The exam was ad- 
ministered May 2 to 31 applicants. 

Of the 22 candidates who took the 
1993 exam, 13 passed and nine failed. 
In addition to the committee’s routine 
and recurring responsibilities for ap- 
proving initial and recertification ap- 
plications and preparing the exam, the 
committee also tends to administrative 
issues that arise throughout the year. 
Among those addressed this year were 
increasing certification credit awarded 
for publication of lecture outlines, uni- 
versity teaching, course attendance, 
and lectures, as well as dealing with 
erroneous or misleading advertisement 
claims of certification in coordination 
with the lawyer advertising depart- 
ment. 

A trend that the committee observed 
last year has continued and intensified 
this year. The certification rules pro- 
vide for a labyrinth of appeals. Each 
step in the appellate process requires 
a substantial amount of time for the 
members of the committee. Appeals are 
available to applicants who are denied 
authorization to sit for the exam due 
to peer review or lack of substantial 
involvement; applicants who have failed 
the exam; and applicants who have 
been denied recertification. Even with 
an expanded committee, the burden 
on the members is extraordinary. 

As of April 1993, there were 229 
certified Wills, Trusts and Estates law- 
yers. 


JAMES G. PRESSLY, JR. 
Chair 


Court RuLES COMMITTEES 


Civil Procedure Rules 


This year was the second year of the 
four-year “cycle” prescribed by Florida 
Rule of Judicial Administration 2.130(c) 
for presenting proposals to amend the 
Florida Rules of Civil Procedure. The 
Civil Procedure Rules Committee met 
three times: at the annual meeting in 
June 1993, in September 1993, and at 
the midyear meeting in January 1994. 

In the fourth year of the cycle, a 
number of proposed amendments to 
the Florida Rules of Civil Procedure, 
approved by the committee this past 
year, will be presented initially to The 
Florida Bar Board of Governors and, 
depending on the recommendations re- 
ceived from the Board of Governors, 
ultimately will be presented to the 
Supreme Court of Florida. Some of 
those proposed amendments include 
the following 1) attorneys, as officers 
of the court, will be permitted to issue 
subpoenas (Rules 1.410(a) and (2) and 
Rule 1.351(c)); 2) parties seeking pro- 
duction of documents from nonparties 
will be required to give 10 or 15 days’ 
notice (depending on whether the no- 
tice is delivered or mailed) to every 
other party, neither the notice nor 
proposed subpoena may be furnished 
to the person upon whom the subpoena 
may ultimately be served, the sub- 
poena issued will specify that no testi- 
mony may be taken, and recourse must 
be directed to Rule 1.310 if the person 
subpoenaed objects (Rule 1.351); and, 
3) if a partial or final agreement is 
reached at a mediation conference, the 
mediator will be required to report the 
existence of the signed or transcribed 
agreement to the court within 10 days 
on a uniform form adopted by the 
circuit court in which the case is pend- 
ing and the parties will be required to 
provide the court with an order adopt- 
ing the agreement (Rule 1.730(a)). 

The committee considered but chose 
not to take any action on various 
proposals, including those relating to 
the following subjects: authorizing a 
notary to swear a witness over the 
telephone; specifying mediation costs 
as an element of taxable costs; amend- 
ing Rule 1.340(e) to require a party 
answering an interrogatory to retype 


the question and answer in full on a 
separate page if the space provided by 
the propounding party for the answer 
is insufficient; amending Rule 1.310(b)- 
(6) to specify the location of a corporate 
designee’s deposition; and, amending 
Rule 1.310(b)(1) to require at least five 
working days’ advance notice of taking 
a deposition in Florida and 10 working 
days’ advance notice for out-of-state 
depositions. 

The committee is currently working 
on several projects which are likely to 
result in proposed rule amendments. 
The most significant project is a new 
offer of judgment rule to replace the 
former Rule 1.442, repealed in Tim- 
mons v. Combs, 608 So. 2d 1 (Fla. 
1992). In Timmons, the Supreme Court 
authorized the committee to prepare 
and present a new offer of judgment 
rule outside the four-year cycle. Not 
surprisingly, however, the amount of 
controversy and level of discussion on 
this seemingly recurring problem area 
has resulted in some delay. The com- 
mittee anticipates approving a pro- 
posed offer of judgment rule at the 
June 1994 meeting. Hopefully, this 
proposed rule will be before the Su- 
preme Court before the end of 1994. 
Another significant ongoing committee 
project is resolving conflicts between 
the Florida Rules of Civil Procedure 
and the Florida Evidence Code. Fi- 
nally, the committee will be examining 
the December 1993 amendments to the 
Federal Rules of Civil Procedure to 
consider the desirability of amending 
the Florida rules to follow the changes 
made in the federal system. 

In closing, I must thank Madelon 
Rosner of The Florida Bar for her able 
assistance in keeping the committee 
on track and making sure everyone 
received agenda materials sufficiently 
in advance of meetings. I also must 
express my appreciation to Stuart 
Singer, my predecessor as chair, for his 
advice and counsel; to my vice chairs, 
Marjorie Gadarian Graham and Stand- 
ford “Sandy” Solomon, for their sup- 
port and efforts, and to Phillip Jones 
and Susan Kent, for memorializing the 
committee’s work through accurate min- 
utes despite many instances of heated 
and prolonged debate. Finally, I must 


acknowledge Florida Bar President Pa- 
tricia A. Seitz, for affording me the 
opportunity to chair the Civil Rules 
Committee, and all the members of the 
Civil Rules Committee, whose intellec- 
tual honesty and hard work have made 
this year challenging, exciting, and 
rewarding. I consider myself privileged 
and honored to have served with the 
outstanding jurists and Florida law- 
yers who comprise this committee. 
Thank you all for a memorable year. 


BRIAN F. SPECTOR 
Chair 


Criminal 
Procedure Rules 


The Criminal Procedure Rules Com- 
mittee has held three working meet- 
ings to date. Questions were raised 
early in the business year concerning 
the size of the committee and the 
method of appointing new members. A 
special subcommittee was appointed 
to consider all aspects of our current 
internal operating procedures. State- 
wide Prosecutor Melanie Hines chaired 
the special subcommittee and submit- 
ted a two-part report prior to the Janu- 
ary 13, 1994, meeting of the full com- 
mittee. Dean Steve Goldstein of the 
Florida State University College of 
Law chaired a special subcommittee 
on death penalty discovery which was 
appointed two years ago to consider 
amendments to the current discovery 
rules for capital case death penalty 
proceedings. Dean Goldstein submit- 
ted a working proposal for amending 
Rule 3.220 prior to the January 13 
meeting. The Supreme Court of Florida 
accepted a minority committee position 
on proposed amendments to Rule 3.692 
and asked the committee for comments. 

On March 18, 1994, the full commit- 
tee met in Tampa and passed the 
recommendations of the subcommittee 
on internal operating procedures as 
submitted. The new procedures will 
be forwarded for approval to the Rules 
of Judicial Administration Committee. 
If implemented, the new procedures 
should streamline subcommittee and 
full committee work. Judge Dee Dee 
Costello conducted the final discussion 
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of the proposed death penalty discovery 
rule. Substantial change was a new 
provision allowing a court of state 
mental health expert to examine a 
defendant who intends to present an 
expert during the penalty phase who 
has personally examined that defen- 
dant. Reciprocal penalty phase discov- 
ery would be required and reciprocal 
discovery of mental health experts 
would be required when the defendant 
chooses to participate in the discovery 
process. Safeguards were built in to 
prevent the disclosure of privileged or 


The Code and Rules 
of Evidence 
Committee obtained 
a commitment from 
the Statutory 
Revision 
Commission to 
provide an index to 
the law of evidence 
in the Florida 
Statutes 


constitutionally protected information 
prior to the penalty phase. The amend- 
ments will be submitted to the Board 
of Governors and then to the Supreme 
Court for final approval. 

Comments to the Supreme Court of 
Florida’s action on Rule 3.692, dealing 
with expunction of criminal records, 
were approved by the committee and 
forwarded to the court. The proposed 
language dealt with the time for hear- 
ings on motions to seal or expunge 
criminal records and with standardiza- 
tion of word usage within the rule. 

The committee will meet for the last 
time during the 1993-94 business year 
during the annual meeting of the Bar 
in June. We will consider a general 
rule dealing with experts to replace or 
supplement Emergency Rule 3.201, es- 
tablished by the Supreme Court of 
Florida in State v. Hickson, 630 So. 2d 
172 (Fla. 1993). 


WILuiaM P. Waitt III 
Chair 


Code and Rules 
of Evidence 


Attendance and participation of the 
members of the Code and Rules of 
Evidence Committee was impressively 
high this year and enabled the commit- 
tee to meet all of its goals and objec- 
tives. 

One of the primary roles of the 
committee is education. The commit- 
tee, in conjunction with the Trial Law- 
yers Section and the Criminal Law 
Section of the Bar, has been instru- 
mental in recent years in providing the 
most advanced evidence seminars avail- 
able to members of The Florida Bar. 
This year’s seminar, 1994 Advanced 
Evidence: A Relevant Seminar, contin- 
ued in the tradition of providing the 
best of legal scholarship combined with 
trial practice pointers on evidentiary 
problems. The success of the seminar 
was due in large part to the efforts of 
Brian Duffy, committee vice chair, who 
chaired the program. A special com- 
mendation is due Charles W. Ehrhardt, 
the Mason Ladd Professor of Evidence 
at Florida State University, who has 
presented his Evidence Law Update for 
the Advanced Evidence Seminar every 
year the seminar has been offered. 

The adoption of the Evidence Code 
in 1979 seemed to solve the problem 
for trial lawyers of knowing where to 
look for the law of evidence. However, 
over the years, the law of evidence has 
expanded far beyond the Evidence Code 
and is found in many statutes outside 
of Ch. 90. Through the efforts of Vice 
Chair Judge John Frusciante, the com- 
mittee has been able to obtain a com- 
mitment from the Statutory Revision 
Commission to provide a comprehensive 
index to the law of evidence in the 
Florida Statutes. This expanded index- 
ing should assist trial lawyers for years 
to come. The committee will continue 
to monitor the law of evidence indexing 
in the Florida Statutes. 

Another of the primary roles of the 
committee is to review proposed evi- 
dence legislation and advise the Bar 
regarding the proposed laws. The com- 
mittee is made up of a good cross- 
section of the Bar and includes prose- 
cutors, public and private defense at- 
torneys, civil litigators, judges, gov- 
ernment attorneys, and law professors. 
This makeup has provided a thorough 
review of the proposed legislation and 
allowed the committee to make well- 
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reasoned recommendations to the 
Board of Governors and the Florida 
Supreme Court. 

A new goal of the committee for this 
year was to assure the committee was 
organized and operating in an efficient 
manner. Vice Chair Virginia Tanner- 
Otts was instrumental in the creation 
of a committee handbook which clearly 
sets forth the role of the committee and 
the procedures to be followed by the 
committee in achieving that role. The 
handbook will be valuable to new com- 
mittee members in the future, helping 
them to understand the committee and 
make a contribution toward achieving 
its purposes. 

The members of the committee and 
its vice chairs were exceptional through- 
out the year in accepting responsibility 
and working to make the committee 
successful. It was this effort that en- 
abled us to review legislation, provide 
educational assistance to the Bar, and 
prepare for the future. 


RosBertT E. DoyLe, JR. 
Chair 


Family Rules 


The Family Rules Committee was 
created by the Florida Supreme Court 
in late 1992. The committee members, 
originally selected by President Alan 
Dimond and added to by Bar President 
Pat Seitz, met monthly, alternating in 
Tampa, Orlando, and Miami through- 
out 1992 and 1993. They were commit- 
ted to drafting a complete set of rules 
and forms exclusively for family ac- 
tions. 

After endless debate and superhu- 
man efforts of the committee and espe- 
cially the subcommittees under the 
guidance of Vice Chairs Miriam Ma- 
son, James Fox Miller, and Deborah 
Marks, the labor was completed in 
January 1994. 

There was a meeting on February 
25, 1994, to amend, edit, and otherwise 
polish the finished product, which was 
then submitted to the Board of Gover- 
nors for review and submission to the 
Supreme Court for approval. After ap- 
proval, the committee, as modified by 
President-elect Bill Blews, will con- 
tinue in the normal four-year cycle of 
review, correction, and amending. 


JUDGE RICHARD YALE FEDER 
Chair 


Py 


Juvenile Court Rules 


The Juvenile Court Rules Commit- 
tee has spent most of the past year 
addressing emergency rule proposals 
in response to recent changes in the 
law. 

The committee has proposed changes 
to Rule 8.090, which conforms the 
juvenile speedy trial rule to be consis- 
tent with the adult rule; Rule 8.095, 
which addresses the procedure to be 
followed when a child is believed to be 
incompetent or insane; Rule 8.100(c), 
which would allow victims as next of 
kin to be excluded from the rule; Rule 
8.120, requiring notification of victims 
when a committed child is to be re- 
leased; Rule 8.245, creating a protec- 
tion for child witnesses from multiple 
depositions; Rule 8.104, extending the 
use of video testimony by child wit- 
nesses; Form 8.947, amending disposi- 
tional options; Form 8.949, for use as 
to HIV testing; as well as Form 8.950, 
for restitution. 

All of these proposals have gone 
before the Board of Governors and are 
awaiting hearing before the Supreme 
Court. 

The Florida Legislature is consider- 
ing major changes to the juvenile jus- 
tice system. The committee is moni- 
toring this legislation, which could re- 
quire a significant review of the Juve- 
nile Court Rules next year. 


JUDGE DANIEL P. Dawson 
Chair 


Rules of Judicial 
Administration 


The committee has had before it 
during the present Bar year a number 
of interesting and challenging issues, 
the most significant of which include 
the following: 

e Rotation of judges and terms of 
chief circuit judges. With the assis- 
tance of the Office of the Courts Admin- 
istrator and The Florida Bar, the com- 
mittee recently polled all circuit and 
county judges in Florida to determine 
the existence of any consensus on two 
issues: 1) whether there should be 
mandatory rotation of judges through 
various divisions of the court; and 2) 
whether the chief judge in a circuit 
should serve a limited term, and if so, 
for how long. The collation of the sub- 
stantial responses is presently un- 


derway and will be considered at the 
committee’s June meeting, for the pur- 
pose of determining whether to propose 
an amendment to Rule 2.050 (Trial 
Court Administration). 

e Change of venue. At the January 
meeting, the committee unanimously 
approved a proposal by a subcommittee 
chaired by William P. White III to 
amend Rule 2.180 to place the eco- 
nomic burden on the transferor county 
in criminal or civil cases in which the 
trial is likely to create an unusual 
burden for the transferee court. The 
proposal had been crafted over a period 
of time, in consultation with a broad 
spectrum of court representatives and 
administrators, and will resolve the 
kinds of problems that have arisen in 
recent criminal cases like the Lozano 
case. The proposal will be included in 
the committee’s four-year cycle recom- 
mendations to the Supreme Court in 
1996. 

e Courtreporting and expenses. Both 
the Rules of Judicial Administration 
Committee and the Civil Procedure 
Rules Committee have been consider- 
ing issues involving the manner in 
which court reporters are brought into 
cases, the way in which transcripts are 
prepared, the costs and the distribu- 
tion of expense pending the outcome 
of litigation. Our committee recently 
approved in concept a proposal pre- 
sented by subcommittee chair David 
A. Jones that would amend Rule 2.070 
to provide for: 1) placing the economic 
burden upon the party ordering initial 
transcripts by requiring such party to 
make them available to other parties 
for inspection and copying, at simple 
copying cost (with provisions for shar- 
ing court reporter fees where expedited 
transcripts are involved); 2) the filing 
of notices that a proceeding has been 
reported or transcript ordered so that 
other parties can avail themselves of 
the opportunity to obtain transcripts; 
and 3) the recognition of compressed 
format transcripts. The proposal will 
be finalized after coordinating with the 
sister subcommittee of the Civil Proce- 
dure Rules Committee that is formu- 
lating its own proposal on the same 
subject matter. 

e Committee appointments and des- 
ignation of chairs. A subcommittee 
chaired by Paul R. Regensdorf is pres- 
ently working on a proposal, to be 
presented to the committee at its June 
meeting, that will reconsider the provi- 


sions of Rule 2.130 with respect, among 
other things, to the numbers of persons 
who sit on rules committees of The 
Florida Bar, how they are selected, 
their terms, and the appointment of 
their chairs. This project was initiated 
as the result of a proposal by former 
chairs of the Criminal Procedure Rules 
Committee to limit its members to 18, 
divided equally among prosecutors, 
judges and defense lawyers, to be ap- 
pointed by the Supreme Court, rather 
than the Bar president. Our subcom- 
mittee has been receiving input from 
each of the representative members of 
all standing rules committees. What- 
ever the ultimate proposal, it is likely 
to engender substantial debate, not 
only in the committee, but before the 
Board of Governors, if and when a final 
proposal is presented in the next four- 
year cycle package. 

Numerous other issues have contin- 
ued to occupy the attention of the 
committee, including continuing efforts 
to adapt to a computer environment 
that is changing almost too quickly to 
keep up with. A standing subcommit- 
tee is considering, among other things, 
a paperless court system in which 
filings are made solely by electronic 
transmission of data. 

I have been fortunate during this 
Bar year to be assisted by Paul R. 
Regensdorf (chair-elect) and David A. 
Jones as vice chairs, and by a number 
of extraordinarily able and conscien- 
tious representatives of the judiciary, 
representatives of other rules commit- 
tees, and others, who have contributed 
to the work product and to stimulating 
debate on the issues. I am grateful to 
each of them and for the opportunity 
to serve in this formidable position. 


Bruce J. BERMAN 
Chair 


Small Claims Rules 


The Small Claims Rules Committee 
is recommending the following rule 
changes for the current four-year cycle 
to The Florida Bar Board of Governors: 

1) Standardization of post-judgment 
enforcement forms. 

2) Amendment of Rule 7.14(e) to 
clarify that a judge can advise an 
unrepresented litigant as to court pro- 
cedure but is not to be an advocate in 
doing so. 

The committee requests that all 
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courts and attorneys review their plead- 
ings and forms to ensure that they 
comply with the forms found in the 
rules. 

The committee is also considering 
amending Form 7.344 to conform with 
the Rules of Civil Procedure. 

If you have any comments or sugges- 
tions for the committee or would like 
to have a copy of the proposed rule 
changes, please write the chair. 


JUDGE THOMAS B. FREEMAN 
Chair 


During the Bar’s 
annual meeting the 
Traffic Court Rules 

Committee will 
present a seminar 
addressing issues 
surrounding DUI- 
related topics 


Traffic Court Rules 


The Traffic Court Rules Committee, 
consisting of 31 members, including six 
judges, traffic magistrates, prosecutors, 
and members of the defense bar, deals 
with civil and criminal traffic rules in 
county court as well as civil traffic 
infraction hearing officers appointed 
as traffic magistrates. 

The committee is constantly review- 
ing practice and procedure in the jus- 
tice system as it relates to traffic mat- 
ters seeking to achieve statewide sim- 
plicity and uniformity in procedure, 
forms and fairness in administration. 
Though the committee is charged with 
the continuing responsibility of appro- 
priate procedural traffic rule changes, 
it also makes timely substantive law 
recommendations to The Florida Bar 
and legislature in an effort to keep up 
with the needs of our fast-growing, 
ever-changing population. 

This past year, the committee was 
indebted to Ann Chittenden, Bar staff 
liaison; Carman John Leon, committee 


secretary; and Judge Shelley Kravitz 
and Michael Snure, vice chairs; for 
their hard work and assistance. Spe- 
cial recognition is given to Judge Loree 
Schwartz Feiler and Michael Snure for 
their efforts in planning and co- 
ordinating a driving under the influ- 
ence seminar to be held during the 
Bar’s annual meeting. The seminar 
will address current issues surround- 
ing field sobriety tests, breath tests, 
legislative caselaw update, mock cross 
examinations, a judicial panel discus- 
sion, pretrial motions, and other DUI- 
related topics. 

The committee is currently evaluat- 
ing and defining pending legal issues 
regarding electronic transmission and 
filing of documents in traffic-related 
cases. 

The most significant statutory re- 
commendations to come out of the 
committee this year are proposed amend- 
ments to F.S. §316.193, dealing with 
automobile impoundments after a con- 
viction for driving under the influence, 
and F.S. §316.646, dealing with proof 
of insurance and display thereof. The 
committee has urged the legislature to 
clear up some perceived problems and 
areas of concern in the manner of 
impounding vehicles and suspending 
driver licenses for lack of proof of 
insurance so that persons who commit 
violations of these statutes will be 
treated more equitably than current 
law permits. 

Also during the 1993-94 year, the 
committee began to draft a proposed 
legislative recommendation in misde- 
meanor drug cases where there was a 
withheld adjudication of guilt by the 
court and the Department of Motor 
Vehicles treated the court’s disposition 
as a conviction for driver license revo- 
cation purposes. A majority of the com- 
mittee felt that the Department of 
Motor Vehicles should not revoke a 
driver license in minor drug cases 
unless the sentencing judge adjudi- 
cates the offender guilty. 

Plea in absentia and authority to 
represent forms have been prepared 
by the committee this year and uni- 
form statewide recommended forms are 
expected to be proposed to the Florida 
Supreme Court shortly. 

The committee has proposed that 
Traffic Court Rule 6.445 be amended 
to allow limited discovery for traffic 
infractions. A defendant, or his or her 
counsel may review supporting docu- 
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mentation regarding the electronic or 
mechanical device used by the citing 
officer at the time of the issuance of the 
citation, in the officer’s possession at 
the time of trial. 

Each member of the committee ac- 
tively participated and worked very 
hard this year. Many areas of traffic 
court procedure were discussed. Often, 
as in the case of traffic court magis- 
trates, no rule change was recom- 
mended. The committee meetings were 
well attended, and it has been my 
privilege and pleasure to serve as chair. 


JUDGE BRIAN P. Kay 
Chair 


Workers’ 
Compensation Rules 


This year began with two significant 
considerations for the committee: rules 
of uniformity, trial level proceedings, 
as proposed by the judge of compensa- 
tion claims for statewide application, 
and a review of Rule 4.160 on the 
appealability of nonfinal orders. 

The judge of compensation claims 
had drafted proposed statewide work- 
ers’ compensation uniform procedures 
to make litigation easier throughout 
the 14 districts in the state. The com- 
mittee had been charged with analysis 
of the statewide “local” procedures to 
determine whether any portion of those 
rules should be incorporated into the 
Rules of Workers’ Compensation Proce- 
dure. 

The Subdrafting Committee of the 
committee met extensively through the 
summer, and in September at the work- 
ers’ compensation conference in 
Orlando, presented an adaptation of 
the judges’ proposed uniform rules and 
Workers’ Compensation Rules. 

Initially, several changes in the Rule 
4.160 appellate jurisdiction, Rule 4.165 
notice of appeal, and Rule 4.180 were 
approved. Rule 4.230, regarding mo- 
tions, was also revised. 

There were two mediation proce- 
dural rules which were addressed, those 
being Rule 4.330 and Rule 4.360. 

There were some minor changes 
which were required, and there was a 
motion that any proposed changes that 
the Subdrafting Committee came up 
with would be mailed to each member 
for their consideration and vote. 

In November 1993, the Florida Leg- 
islature adopted a significant substan- 


A 
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tive and procedural reform over 
workers’ compensation. As a result of 
that reform, the scope and function of 
the committee were discussed in the 
January 15, 1994, meeting. The com- 
mittee decided, despite changes in 
§440.45 that the rules committee was 
still responsible for drafting trial, me- 
diation, and appellate rules. 

Judge DeMarco reported on the 
status of the conference of judges uni- 
form local rules indicating that the 
only change made by the judges was 
regarding mandatory disclosure of at- 
torneys’ fees by the employer/carrier’s 
attorney. Uniform local rules were pub- 
lished in February 1994, and are pres- 
ently in effect. 

It was suggested that the committee 
advise the chief judge that we would 
be available to assist her in the draft- 
ing of the trial rules. 

A subcommittee was formed to deter- 


mine if the new legislative changes 
would necessitate any changes in the 
committee’s planned revision to the 
appellate section of the rules. 

Judge Harnage reported that the 
Rules of the Judicial Administration 
Committee would be seeking input as 
to the size and composition of the 
committee. 

It was decided that committee would 
establish informal relationships with 
each staff attorney within the general 
counsel’s office who had been charged 
with drafting proposals for utilization 
review, managed care and the Office 
of Employee Assistance and Ombuds- 
man. 

Since January 1994, the Appellate 
Subcommittee has met and redrafted 
a rule to address the legislative changes 
in the insolvency area. 

Mark Spangler, chair of the Utiliza- 
tion Review Liaison Committee; Willa 


Russell, chair of the Managed Care 
Committee; and Paul Morgan, chair of 
the Ombudsman Committee, have been 
attending various division workshops 
on the rules being promulgated in each 
area. 

Additionally, Judge DeMarco, Judge 
Jacobson, Judge Kathleen Hudson, 
Judge Lazzara, Judge Remsnyder, Pat 
Murphy, Margaret Young and I have 
drafted a proposed set of trial rules. 

It is anticipated that these proposed 
rules will be submitted to Chief Judge 
Walker and the committee for their 
review and consideration at this 
month’s meeting. Following approval 
by the full committee, the proposed 
revisions will be submitted to the Board 
of Governors and the Florida Supreme 
Court. 


Nancy L. Cavey 
Chair 


Clients’ Security Fund 


Since the 1990-91 fiscal year, the 
Clients’ Security Fund has been called 
upon to pay well in excess of the sums 
allocated to, or earned by, it. To try to 
stem this steady depletion of the re- 
serves, the Board of Governors adopted 
a plan during 1991-92 which severely 
restricts payments to claimants. 

The actual limit for each claim is 
$50,000, but under the current pay- 
ment restrictions, a maximum of 
$10,000 per claim is based upon final 
approval, with any balance remaining 
to be placed in a pool, ultimately to be 
distributed on a pro rata basis from 
any funds available. Obviously, the pro 
rata distribution must be withheld un- 
til the end of each fiscal year. 

At the same time, the board in- 
creased the annual amount disbursed 
to the Clients’ Security Fund from the 
Bar’s budget, by adopting a plan to 
incrementally increase the annual allo- 
cation to the fund from each member’s 
dues. Hopefully, these steps will lead 
to a return to full, and more prompt, 
payments on claims of $10,000- 
$50,000. 

In 1993-94, much of the funding for 
claims will come from reserves. The 


PuBLic SERVICE COMMITTEES 


total fund balance as of February 28, 
1994, which includes both the current 
year’s budget allocation of $766,710 
and the reserves, was $539,112 (after 
deducting the sum approved by the 
Board of Governors). This sum is obvi- 
ously much too small, and the fund’s 
“exposure” to claims that have been 
made continues to increase. Through 
March 31, 1994, a total of 213 new 
claims were received for fiscal year 
1993-94. One hundred and two claims 
totaling $623,778.24 were recom- 
mended for payment by the committee 
and were approved by the board. Of 
this amount, $91,682.40 has been 
awarded; $273,078.62 is on-line for 
payment; and $259,017.22 will be held 
until the fiscal year’s end. 

In addition, $192,725.38 was recom- 
mended for payment at the commit- 
tee’s February meeting and awaits 
board action. A third and final meeting 
for the fiscal year will be held in June; 
however, claims reviewed at that meet- 
ing will not go to the board for final 
action until fiscal year 1994-1995. 

Last year, the committee recom- 
mended to the Board of Governors the 
adoption of a payee-notification rule, 
which may help prevent losses which 
occur when an attorney receives an 
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insurer’s check or draft, payable to the 
attorney’s client. Without such a rule, 
which has been very successful in the 
few states that have adopted it, there 
is an opportunity for a dishonest attor- 
ney to steal the proceeds by forgery or 
fraud. Such an opportunity simply 
would not exist if the client-payee knew 
that the insurer had delivered the 
check or draft to the attorney. The 
committee has urged the board to ap- 
prove the concept, which might require 
action of the legislative or administra- 
tive branches to impose it upon insur- 
ers who do business in the state. 

This committee is fortunate to have 
a number of members who spend count- 
less volunteer hours investigating 
claims assigned to them. This quiet, 
yet vital work in service to the public 
tends to go unnoticed, but hundreds of 
people who have been compensated for 
some or all of the loss caused by an 
attorney’s defalcation can attest to its 
value. We all wish we could work 
ourselves out of a job, but the trends 
we see are going the other way. 


Danny L. KEPNER 
Chair 


— 
‘ 
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Consumer 
Protection Law 


The scope and function of the Con- 
sumer Protection Law Committee is to 
study Florida’s consumer protection 
laws and to strengthen them where 
necessary, and to consider means 
whereby the consumer public and the 
Bar will become better informed about 
the laws which protect them. 

The committee has continued to sup- 
port and enhance the Florida Call-a- 
Law program since its inception in 


The Consumer 
Protection Law 
Committee’s 
seminar, Federal 
Regulators 
Symposium on 
Consumer 
Protection, will 
feature attorneys 
from agencies of the 
federal government 


1990. The program is a collection of 
recorded messages on a variety of basic 
legal topics such as divorce, wills, land- 
lord and tenant laws, and consumer 
credit that the public can access with 
a push-button telephone by calling (904) 
561-1200. The topics are designed to 
provide the citizens of Florida with 
basic legal information, to inform the 
public of their legal rights and respon- 
sibilities, and to educate the public 
when an attorney should be consulted. 

The committee, along with various 
Bar sections and committees, constantly 
updates the tapes in order to provide 
the most current information on Flor- 
ida’s laws, and is always seeking to 
expand the program to include new 
topics that are of concern and interest 
to the public. This year the committee, 
with the help of various sections, attor- 
neys, and consumer agencies, added 
the following 12 new topics to bring the 
total number of offerings to 64: The 
Florida Bar Fee Arbitration Program, 
Florida Guardian Ad Litem Program, 
Living Wills and Health Care Advance 


Directives, Sexual Harassment, Rights 
of the Disabled Under the Americans 
With Disabilities Act, Discrimination 
in Employment Opportunities, Legal 
and Binding Contracts, Automobile 
Lemon Law, Exclusion and Deporta- 
tion from the United States, Family 
Immigration, Business Immigration, 
and Personal Injury. 

The Call-a-Law Subcommittee, 
chaired by Tim Horkan, continues to 
study ways to make the program more 
accessible to everyone. Some of the 
areas of focus include seeking ways to 
increase funding to implement a toll- 
free line and expanding publicity of the 
program. 

Other activities the committee has 
undertaken include preparing articles 
for the Bar Journal and presenting an 
annual CLE program. This year’s CLE 
seminar, Federal Regulators Sym- 
posium on Consumer Protection, will 
feature five experienced federal attor- 
neys from various departments and 
agencies of the federal government in 
Washington, D.C., who are directly 
involved in the regulation and enforce- 
ment of various federal laws and regu- 
lations protecting consumers. Jay Pike, 
CLE Subcommittee chair, has been 
instrumental in securing the program’s 
impressive list of lecturers. Federal 
preemption, federal-state cooperation, 
ethical considerations, and the avail- 
ability of private causes of actions 
under some federal statutes will also 
be discussed. 

In addition, committee members 
Mike Flynn and Treena Kaye are final- 
izing proposed articles for the Bar 
Journal which deal with amendments 
to the Florida Deception and Unfair 
Trade Practices Act and pyramid 
schemes, and garnishment. 

The committee will continue to moni- 
tor, strengthen, and support those laws 
that protect Florida’s consumer public. 


KENNETH S. HOFFMAN 
Chair 


Fee Arbitration 


During the 1993-94 term, the Stand- 
ing Committee on Fee Arbitration con- 
tinued to work toward its goal of im- 
proving the operation and efficiency of 
the Fee Arbitration Program and en- 
couraging greater acceptance and utili- 
zation of the program by both the 
public and the members of the Bar. 
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A comprehensive package of pro- 
posed amendments to the rule was 
completed by the committee, submitted 
to the appropriate Board of Governors 
committees, and a majority of the 
changes requested by the committee 
was approved by the Board of Gover- 
nors. 

These changes are currently pending 
before the Supreme Court. 

From the quarterly reports submit- 
ted by the circuit committees, it ap- 
pears that there is a great deal of 
public interest in the program but, 
since jurisdiction can only be accepted 
when both parties to the dispute con- 
sent to the arbitration, the effective- 
ness of the program is being hindered 
by a large percentage of attorney- 
respondents who refuse to consent to 
arbitration. 

The committee has therefore concen- 
trated most of its education efforts 
during this term on trying to educate 
the members of the Bar to the workings 
of the system and to the fact that 
submitting to arbitration, in most in- 
stances, is beneficial to the attorney. 

The program was created to meet 
two specific needs: to provide the public 
with a forum other than the courts or 
the disciplinary system to challenge 
perceived unreasonable fees and to 
foster the professionalism of the Bar 
by ameliorating some of the adverse 
consequences of litigation between at- 
torneys and their clients over fees. 

Through contact with the Council of 
Bar Association Presidents and the 
presidents and membership of the local 
bar associations, the committee is seek- 
ing to encourage more attorneys to 
participate in the program and to reas- 
sure our attorney members that the 
results which have been achieved to 
date have been fair and expeditious. 
Utilization of the arbitration system 
not only enhances the professionalism 
and image of the members of the Bar, 
but also makes economic sense for the 
individual member. 

Information regarding the program 
has also been distributed to several of 
the Florida law schools and to insur- 
ance companies who provide profes- 
sional liability insurance coverage 
within the state. 

During the preceding year, utiliza- 
tion of the Fee Arbitration Program 
has increased and, hopefully, as our 
own members become more familiar 
with the program, more and more po- 


tentially acrimonious litigation between 
attorneys and their clients will be 
avoided and more problems resolved 
through fee arbitration. 

If the amendments which are cur- 
rently pending before the Supreme 
Court are approved, the committee will 
also revise the guidelines and instruc- 
tional materials and forms which are 
distributed to the circuit chairs. 

The standing committee is hosting a 
forum during the annual convention 
in June for all chairs and members of 
circuit arbitration committees in order 
to provide information and assistance 
to the new chairs and members; to 
encourage a dialogue between repre- 
sentatives of the various circuit com- 
mittees to make them aware of 
problems in other jurisdictions, to re- 
ceive suggestions and, perhaps, an- 
swers to their committee’s problems, 
and to encourage uniformity in proce- 
dure and operational practices among 
all of the circuit committees. 

The standing committee continues 
to strive to make the Fee Arbitration 
Program a viable, voluntary, effective 
alternative mechanism for resolution 
of fee disputes. 


PHYLLIS SHAMPANIER 
Chair 


Law Related 
Education 


The Law Related Education Commit- 
tee is charged with promoting effective 
law related education programs in 
grades K-12 of Florida’s schools, with 
an emphasis on teaching young citi- 
zens respect for the legal system, and 
for people and their property. The com- 
mittee seeks to maintain and enhance 
the cooperative efforts of attorneys, 
educators, and law enforcement per- 
sonnel in the field of law related educa- 
tion in Florida. 

During the 1993-94 Bar year, the 
committee was involved in a number 
of projects and activities to develop and 
enhance law related education. The 
committee continued to support the 
activities of the Florida Law Related 
Education Association (FLREA), a non- 
profit corporation The Florida Bar 
helped establish in 1984, which con- 
ducts and coordinates law related edu- 
cation statewide activities and pro- 
grams. One of the main areas of sup- 
port which the committee provided in- 


volved reestablishing an LRE appro- 
priation by the Florida Legislature. 
The program would provide funds an- 
nually to serve as seed money in the 
development or expansion of local law 
related education initiatives. As a leg- 
islative policy of the Bar, the commit- 
tee assisted in the lobbying effort be- 
fore the legislature. 

Other activities of FLREA in which 
the committee provided assistance in- 
cluded developing a case scenario for 
the Florida Mock Trial Competition, 
which was done by committee mem- 
bers for the second year, and assisting 
in the establishment of a statewide 
LRE MENTOR program. Jo Rosner, 
director of the National MENTOR pro- 
gram in Seattle, Washington, along 
with FLREA, offered training sites in 
several Florida counties to help attor- 
neys and schools implement local men- 
tor partnerships. The committee addi- 
tionally is exploring the implemen- 
tation of a system of “peer courts” to 
divert students from possible entry 
into the juvenile justice system by 
having their school peers hear certain 
matters. Along these same lines, the 
committee is seeking to help introduce 
the mediation process into the school 
setting to begin to educate students 
about alternative dispute resolution. 
Additionally, the committee, the Bar, 
and FLREA continued to build a net- 
work of law related education support- 
ers throughout the state by co- 
ordinating and distributing the FLREA 
L.E.A.R.N.-ing About the Law newslet- 
ter. 

The committee also continued to re- 
vise and update the Legal Guide for 
New Adults, a 22-page pamphlet that 
explains basic laws and one’s legal 
rights and responsibilities upon becom- 
ing an adult. The pamphlet covers such 
topics as voting rights, jury duty, driv- 
ing privileges, drinking laws, consumer 
protection, and landlord/tenant laws. 
Funding for the pamphlet was pro- 
vided by The Florida Bar Young Law- 
yers Division, and distribution was 
provided by The Florida Bar and the 
Department of Education to public high 
school seniors during Law Week. 

The committee successfully focused 
its efforts and published a special issue 
of The Florida Bar Journal in October 
1993. 

Law related education programs help 
students learn their rights and respon- 
sibilities as citizens in our society. 


National studies have shown these 
programs also help reduce juvenile 
delinquency. Additionally, law related 
education programs provide a fun and 
inexpensive way for lawyers to be ac- 
tively involved in the community in a 
positive, productive way. The Law Re- 
lated Education Committee will con- 
tinue to encourage support for and 
enhancement of law related education 
activities statewide. 


STEPHEN C. SHENKMAN 
Chair 


Lawyer 
Referral Service 


The Lawyer Referral Service had a 
very active and productive year. The 
major focus was on improving the op- 
eration of The Florida Bar Lawyer 
Referral Service. The committee stud- 
ied the traffic reports for the service 
and found that 81 percent of the callers 
were not getting through and were 
receiving a busy signal because there 
was not enough staff to answer the 
telephones. In September, the commit- 
tee submitted a proposal to the Board 
of Governors for two additional part- 
time lawyer referral service clerk posi- 
tions. The board approved the posi- 
tions, and two new clerks were hired 
in November. The addition of staff to 
the Lawyer Referral Service helped in 
establishing a new record of 378 refer- 
rals made in one day! The addition of 
the clerks has helped to alleviate the 
number of calls that receive a busy 
signal by 13 percent, but 68 percent of 
the calls are still being blocked. The 
committee will continue to monitor the 
situation, and may submit another 
budget proposal for two more part-time 
clerk positions, if appropriate. 

The committee also voted to increase 
the Lawyer Referral Service member- 
ship dues from $50 to $100. The addi- 
tional revenue was earmarked for ex- 
panded Yellow Page advertising for the 
service. Larger Yellow Page ads will 
now be purchased in the telephone 
directories in the major cities and coun- 
ties the service covers. 

Another project of the committee was 
to review private lawyer referral serv- 
ices and The Florida Bar rules govern- 
ing private lawyer referral services 
and lawyer advertising. The committee 
found that several private for-profit 
lawyer referral services were not in 
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compliance with Rule 4-7.8, and that 
many private services used misleading 
Yellow Page ads. Lawyers should not 
join private lawyer referral services 
that do not comply with Rule 4-7.8 and 
the Bar’s advertising rules. The com- 
mittee drafted rule amendments to 
Rule 4-7.8 and Rule 4-7.2 that would 
require for-profit services to disclose 
in their ads, their status as a for-profit 
entity; that their membership is not 
open to all attorneys who meet the 
criteria of Rule 4-7.8; and the actual 
number of members of the service in 


In December, the 
Military Affairs 
Committee 
published its 
Operation Standby 
Directory, providing 
the military attorney 
stationed in Florida 
with contacts within 
The Florida Bar 


the geographic area in which the ad- 
vertising is placed. 

Several Board of Governors commit- 
tees reviewed the rule amendments 
and referred them to the Bar’s Antitrust 
Committee for review. The committee 
awaits a favorable outcome. 

In September, the committee and the 
Board of Governors approved the clo- 
sure of the Volusia County Bar Asso- 
ciation Lawyer Referral Service, and 
the addition of Volusia County to The 
Florida Bar Lawyer Referral Service’s 
coverage area. Most of the attorneys 
on the Volusia service joined The Flor- 
ida Bar Lawyer Referral Service and 
Volusia County has become the second 
most requested county for referrals. 

The committee also recruited several 
new authors to develop new material 
for the Lawyer Referral Service Train- 
ing Manual which is used to assist 
Bar-sponsored referral services in mak- 
ing referrals. 

The committee will continue improve- 
ments to the service and recruit new 
attorney panel members, especially in 


small counties that are currently un- 
derrepresented on the service; and will 
continue assistance to Bar-sponsored 
services in panel recruitment, promo- 
tion, panel specialization, establish- 
ment of new services, and financial 
management. 

The committee thanks The Florida 
Bar Board of Governors for its support 
and assistance in helping make The 
Florida Bar Lawyer Referral Service 
more efficient and productive, and help- 
ing thousands of Florida citizens by 
providing them affordable access to the 
legal system. 


Barry A. STEIN 
Chair 


Military Affairs 

The Military Affairs Committee con- 
tinues to provide members of The Flor- 
ida Bar and military attorneys who 
may be stationed in Florida with serv- 
ices and advice to aid them in provid- 
ing the best possible legal service to 
members of the armed forces stationed 
in Florida. In recent years the charge 
from the Board of Governors has been 
extended to include, when appropriate, 
military veterans and retirees who have 
legal challenges brought upon them 
uniquely caused by their status as a 
former member of the armed forces. 

The committee meets this responsi- 
bility with both continuing programs 
and special projects. Continuing pro- 
grams include the Operation Standby 
lawyer referral program, the “Take- 
One” pamphlet distribution, the Bar’s 
continuing legal education publications, 
and the annual Military Affairs and 
Legal Assistance Symposium. This 
year’s special projects include revised 
and expanded military liaison pro- 
grams, distribution of Operation Con- 
sumer Affairs videotapes, and par- 
ticipation in the Governor’s Military 
Advisory Committee activities. 

In December, with the assistance of 
committee member John A. Powell, the 
committee published its Operation 
Standby Directory. This program seeks 
to provide the military attorney sta- 
tioned in Florida with contacts within 
The Florida Bar who have volunteered 
to respond to their military counter- 
parts in regard to problems and chal- 
lenges related to local law in Florida. 
For the 1994-95 period, over 170 Flor- 
ida Bar members have volunteered. 
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In 1993 the committee funded the 
distribution of Bar information pam- 
phlets to 18 legal assistance offices at 
military bases throughout the state 
through its “Take-One” program. The 
pamphlets, which provide basic infor- 
mation on available legal services, cli- 
ent rights, and Florida law on nu- 
merous subjects, are provided free to 
members of the armed forces at their 
legal assistance point of entry on base. 
Over 8,000 pamphlets were distributed 
through these efforts in 1993. Each 
military legal assistance office is also 
furnished the Operation Standby Di- 
rectory. 

Under the able and energetic leader- 
ship of committee member Kevin 
Ambler, the military affairs materials 
in The Florida Bar family law continu- 
ing legal education publication were 
revised and updated for publication. 
This is a demanding, continuing com- 
mittee task. Kevin deserves the 
committee’s sincere gratitude. 

The Annual Military Affairs and Le- 
gal Assistance Symposium at the Bar’s 
midyear meeting is the keystone of the 
committee’s CLE efforts. In January, 
symposium Chair Henry T. Swann pro- 
vided over 135 attendees with a diverse 
group of distinguished speakers and 
programs. Rear Admiral H.E. Grant, 
judge advocate general of the Navy, 
sitting Judge Walter T. Cox III of the 
U.S. Court of Military Appeals, and 
Brigadier General (Retired) James C. 
Rinaman, Jr., were among the 10 sym- 
posium speakers. Topics included cur- 
rent impacts of base closures, tax law, 
and military aid to civilian law enforce- 
ment agencies as well as updates on 
family law, landlord/tenant relations, 
and real property law. 

At the symposium, Major Dennis 
Roberts, a public defender and Florida 
National Guard member, was awarded 
the Clayton B. Burton Award. This 
annual tribute is presented to the per- 
son who best demonstrates character 
and leadership in promoting the qual- 
ity of legal services of the military 
service personnel serving in Florida. 
Considering Major Robert’s work dur- 
ing and after Desert Storm, this was 
an excellent committee choice. The Nomi- 
nating Committee included former 
Chairs Helen Sundgren, James Hart, 
and John Morse. 

Also, at the symposium, the commit- 
tee passed to Air Force Colonel Charles 
J. Dunlap the Annual Literary Award 


from the ABA’s Standing Committee 
of Lawyers in the Armed Forces. His 
article, “The Origins of the American 
Military Coup of 2012,” appeared in 
Parameters, the quarterly journal of 
the U.S. Army War College. 

The Military Liaison Program is mo- 
nitored by committee member James 
Fetterman. Through this program mem- 
bers of the Bar are encouraged to act 
as liaisons between the committee and 
a local military base. In 1993 a new 
feature was added to this program. As 
military attorneys are assigned into 
the state, each is mailed a Military 
Affairs Committee informational wel- 
come packet. This will provide an out- 
reach early in the military attorney’s 
tour of duty in Florida. 

Florida Bar and committee member 
Major Marc Warren, currently on ac- 
tive duty and stationed outside Flor- 
ida, conducted a survey of law schools 
providing military law as an academic 
elective. He investigated the curricu- 
lum requirements, text selection, and 
scheduling procedures to determine 
whether military law is a viable candi- 
date for inclusion as an elective at law 
schools in Florida. Based upon his 
valid recommendations, the committee 
determined that until the academic 
resources were available and the stu- 
dent population indicated demand, the 
project would be held in abeyance. 

In December, the chair participated 
in Governor Chiles’ Military Advisory 
Committee meetings at Patrick Air 
Force Base. State Adjutant General 
Ronald O. Harrison and military com- 
manders from throughout the state 
had a day-long roundtable on the im- 
pacts of base closing, disaster relief 
coordination, space port operations, and 
health reform as it affects military 
veterans and retirees. The Bar’s con- 
tinuing participation at this forum is 
encouraged. 

The chair cannot end this report 
without thanking all the members of 
the committee for their advice and 
assistance. Cognizant of the dangers 
of exclusion by inclusion, I want to 
particularly thank former Chairs He- 
len Sundgren and James Hart for this 
cogent guidance, long-time members 
James Knox, John Morse, and John 
Copelan for their continuing support, 
and our energetic program administra- 
tor Maritza Sanchez. The Bar leader- 
ship’s mandate is well served by this 
committee. 


Finally, the future. A balanced com- 
mittee consisting of lawyers from the 
military and private sectors including 
both in-state and out-of-state members 
provides needed perspective. I hope 
this membership balance can be pre- 
served. The committee has in recent 
years been moving beyond, yet not 
forgetting, its roots in legal assistance 
to a broader perspective. The unique 
challenges arising from base closures 
and the growth of the numbers of 
military veterans and retirees in Flor- 
ida requires that the committee contin- 
ues viewing this broader perspective. 
Left undone for the next chair is a 
realistic address of the committee’s 
role in legislative advocacy, the estab- 
lishment of a military affairs resource 
library, closer cooperation with local 
bar lawyer referral offices, increased 
coordination with the ABA military 
committees, and the harnessing for the 
energies of the many fine, contributing 
members of The Florida Bar’s Military 
Affairs Committee. I have truly en- 
joyed the challenge. 


HAROLD W. YOUMANS 
Chair 


Prepaid 
Legal Services 


The ongoing goal of the Prepaid 
Legal Services Committee is to make 
the general public and their fellow 
members of The Florida Bar aware of 
group legal services plans. To this end, 
the committee, in conjunction with the 
Florida Lawyers’ Legal Insurance Cor- 
poration, presents a CLE seminar at 
the annual meeting each June. The 
seminar’s topics include the regulation 
of group legal services plans; opportu- 
nities and practical tips for individual 
attorneys who participate in them; and 
ethical considerations for participating 
attorneys. Speakers this year will in- 
clude the president of FLLIC; the pre- 
sent chair of the committee; and repre- 
sentatives of several legal services 
plans. Each speaker will share per- 
sonal knowledge and experiences of the 
operation and participation in group 
legal services plans. 

The committee, also in cooperation 
with FLLIC, participates in the semi- 
annual Bridge-the-Gap seminars. Pre- 
sentations are delivered by a member 
of the FLLIC Board of Directors or the 
committee. Feedback from the at- 


tendees continues to be positive. 

Members of the committee serve as 
a speakers’ bureau to explore group 
legal services plans with local bars and 
with civic and other public groups. 
Details are found in trimonthly an- 
nouncements appearing in The Florida 
Bar News. 

The committee is currently finaliz- 
ing its revision of the Bar’s brochure 
on group legal services. The publica- 
tion is intended for use by the con- 
sumer. 

The committee recently completed a 
comprehensive study of Ch. 9 of the 
Rules Regulating The Florida Bar. The 
proposed changes have been approved 
by the Board of Governors and for- 
warded to the Supreme Court. Im- 
plementation of the new Ch. 9 is ex- 
pected in January 1995. 

A future project of the committee 
will be the possible revision of F.S. Ch. 
642. 


W.R. GARRETT 
Chair 


Simplified Forms 

The Standing Committee on Simpli- 
fied Forms has continued with its mis- 
sion as directed by the Supreme Court 
to create forms to make the justice 
system more accessible to pro se liti- 
gants. During this past year, many 
family law forms were added, including 
forms for post-judgment modifications 
of alimony, child support, parental re- 
sponsibility, and visitation. 

The committee is fortunate to have 
a very diverse membership with virtu- 
ally every area of the state repre- 
sented. There are members from the 
judiciary, a court clerk’s office, the 
Bar, and nonlawyers. The committee 
has heard presentations and recom- 
mendations from each of those groups. 

For the first time this year, the 
committee has been divided into sub- 
stantive law subcommittees. We have 
had a very active Family Law Subcom- 
mittee, which met several times via 
conference call between the regularly 
scheduled meetings to discuss and ap- 
prove new forms. Also active this year 
was the Real Property Subcommittee, 
which dealt with recommendations to 
residential lease and eviction forms. 
The committee is hopeful that other 
substantive law subcommittees can be 
formed and become active in the com- 
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ing year. 

It has been very gratifying to see the 
support that this committee has re- 
ceived from the Bar leadership this 
year. Our president has made access 
to the legal system a high priority. 
Within the focus of the Bar leader- 
ship on the small firm and sole practi- 
tioner, the committee has expanded its 
development of forms that may also be 
used by attorneys. It is important to 
note that the Supreme Court has ap- 
proved the forms for use by anyone, 
not just pro se litigants. As a matter 


The Board of 
Governors approved 
the UPL Standing 
Committee’s request 
to allow the Bar to 
prosecute in all 
cases of unlicensed 
practice of law 
violations 


of fact, more copies of the book of 
simplified forms have been sold to 
attorneys than have been sold to nonlaw- 
yers. 

Correspondence has been published 
in The Florida Bar News which is 
critical of the Bar’s commitment to the 
creation of the forms. The committee 
hopes to enlighten those practitioners 
that their view is shortsighted. First 
of all, the forms were mandated by the 
Supreme Court. Secondly, most of the 
pro se litigants using the forms cannot 
afford an attorney. As such, the forms 
are not “taking business away” from 
attorneys. Finally, the forms are being 
used by attorneys. For all of those 


reasons, the forms are an essential 
element of The Florida Bar’s commit- 
ment to provide access to the justice 
system for all Floridians. 

The Standing Committee on Simpli- 
fied Forms eagerly awaits approval by 
the Board of Governors and the Su- 
preme Court of the new Family Law 
Rules of Procedure. When they are 
approved, many of the family law forms 
will need revision to comport with the 
new rules. 

Determining the proper format for 
presentation and sale of the forms has 
been the subject of considerable discus- 
sion for the committee. This year, the 
committee voted to recommend to the 
Board of Governors that the forms be 
packaged into specific causes of action. 
In that manner, a person seeking to 
dissolve a marriage need not purchase 
the forms for a residential eviction. The 
possibility of the Bar packaging the 
forms in conjunction with a private 
form publisher also was discussed. 

A true cornerstone of the committee 
has been its Bar liaison, Mary Ellen 
Bateman. Her organizational skills and 
professional input have allowed the 
committee to function very efficiently. 
She is owed a debt of gratitude by 
every member. 


Scott L. Rusin 
Chair 


Unlicensed 
Practice of Law 


A significant development in the 
Bar’s ability to curtail the unlicensed 
practice of law occurred this past Octo- 
ber when the Board of Governors voted 
to allow direct prosecutions of unli- 
censed practice of law violations by the 
Bar. For the past few years, the policy 
had been to refer these cases to the 
local state attorney for misdemeanor 
prosecutions. Only exceptional cases 
approved by the board were filed di- 
rectly before the Supreme Court by the 
Bar. 


Florida Sheriffs 
Youth Ranches, Inc. 
Central Office 
Boys Ranch, FL 32060 


904\842-5501 
Florida’s Charity for Florida’s Children 
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Unfortunately, manpower shortages 
in the state attorneys’ offices coupled 
with an increase in other crimes re- 
sulted in prosecutions for the unli- 
censed practice of law receiving little 
or no attention. In fact, when the board 
considered the problem in October, 
there was not one prosecution for the 
unlicensed practice of law pending in 
the state. As a solution, the UPL Stand- 
ing Committee recommended the Bar 
be allowed to prosecute in all cases and 
not just those deemed extraordinary. 
The Board of Governors unanimously 
approved the request. 

Since the change in policy, we have 
filed petitions for injunctive relief 
against several companies and indi- 
viduals. The committee also continues 
to work with local state attorneys and 
other law enforcement agencies in cases 
where the conduct may involve other 
crimes in addition to the unlicensed 
practice of law. We all owe a vote of 
thanks to the attorneys who have 
volunteered to prosecute the cases for 
the Bar: Richard Reinhart, Charles 
Tatelbaum, Teofila Chapa, and 
Alalsinda Lomangino. If I have failed 
to mention anyone, it is because they 
were appointed after this report was 
submitted for publication. 

Each year, the number of complaints 
received by our committee increases. 
Due to an increase in activity in the 
Orlando area, the standing committee 
approved a second committee for inves- 
tigations within the Ninth Judicial 
Circuit. 

Our 30 local circuit committees are 
doing an outstanding job investigating 
and resolving complaints. All the mem- 
bers are volunteers who are concerned 
with preventing members of the public 
from being victimized by a form of 
consumer fraud that would otherwise 
go undetected. 

This is my last year on the commit- 
tee, having served since 1988, and as 
its chair this past year. I am grateful 
to the other committee members and 
our dedicated staff, UPL counsel Mary 
Ellen Bateman and assistant UPL coun- 
sel Lori Holcomb and Janet Bradford, 
for their hard work and support. Serv- 
ice on this committee is difficult and 
often thankless, but we must continue 
to perform this necessary service to 
protect the public. 


JANET M. STUART 
Chair 
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SUBSTANTIVE LAw CoMMITTEES 


Admiralty Law 


I am pleased to report that the past 
year has shown continued interest and 
success with the Admiralty Law Com- 
mittee. Membership continued to be 
strong. Attendance at the meetings 
was excellent, and our committee 
achieved most of the goals it started 
out to achieve at the beginning of the 
year. 

In the past years, there have been 
major developments in the field of 
admiralty law. The past few years have 
seen the Supreme Court of the United 
States very active in maritime cases. 
The continued development of the 
cruise ship industry in South Florida 
has increased litigation in the field of 
admiralty law resulting in an increased 
interest in maritime law by the mem- 
bers of the Bar. Our committee pre- 
sented its annual seminar on February 
4, in Miami. The seminar drew a stand- 
ing-room-only crowd and surpassed past 
attendance records. The topics that 
were presented at the seminar were: 
Introduction to Admiralty Jurisdiction, 
Government Regulation of the Cruise 
Ship Industry, Representing the Plain- 
tiffin Cruise Ship Cases, Representing 
the Defendant in Cruise Ship Cases, 
Insurance Considerations in Cruise 
Ship Litigation, Gambling on the High 
Seas, and the Americans with Dis- 
abilities Act. 

We also had several subcommittees 
working throughout the year on other 
matters. Our Ethics Subcommittee con- 
tinued to pursue an amendment to 
Rule 4-7.6 of the Florida Rules of 
Professional Conduct to permit Florida 
maritime lawyers to use the term “proc- 
tor in admiralty.” Our Practice Manual 
Subcommittee finalized. plans for pub- 
lication of The Florida Bar’s Maritime 
Law and Practice Manual. Our Paral- 
lel Organizations Subcommittee ob- 
tained a long list of related bar associa- 
tion admiralty committees for corre- 
spondence and exchange of ideas. Our 
Certification Subcommittee developed 
standards for lawyers to be certified 
in the field of admiralty law, and the 
standards have been presented to the 
Certification Committee with the hope 
that there will be a separate certifica- 


tion for admiralty law. 

Our committee continued to publish 
the “Proctor-in-Admiralty Newsletter,” 
which provided a summary of signifi- 
cant admiralty cases throughout the 
United States. We also formed an asso- 
ciation with MAST Academy, a high 
school in Key Biscayne, to assist the 
MAST Academy in educating the stu- 
dents on possibilities in maritime law. 

This is an especially important year 
for us. This year marks our 40th anni- 
versary. We have planned a 40th anni- 
versary reception during our June meet- 
ing and have invited past chairs of the 
committee to be our guests and hon- 
orees. 

I also would like to say thanks for 
being chosen to serve as the chair 
during this year, and I am proud of the 
work our committee achieved. Our com- 
mittee, of course, welcomes any com- 
ments or suggestions. 


Brett A. RIvKIND 
Chair 


Agricultural Law 

At the fall meeting of the Agricul- 
tural Law Committee, Charles Canady, 
a member of the U.S. House of Repre- 
sentatives from Lakeland, addressed 
agricultural concerns and discussed the 
impact of the North American Free 
Trade Agreement on the Florida agri- 
cultural industry, and explained. his 
opposition to the agreement. He also 
discussed other pending agricultural 
legislation. 

Gregory Schell, an attorney who has 
defended the rights of migrant farm- 
workers for 14 years and whose illus- 
trious and driven career has earned 
him the name of “The Terminator” by 
one publication, provided the commit- 
tee with a presentation of the state of 
migrant labor law. 

The committee was also fortunate to 
have a presentation on the North Ameri- 
can Free Trade Agreement, which in- 
cluded a slide show on the complicated 
issues surrounding the agreement. 

The committee’s ongoing efforts to 
apprise its membership of developments 
in the law continued with discussions, 
at every meeting, of developments in 


the law. With representatives from 
every aspect of the agricultural com- 
munity on the committee, these discus- 
sions were particularly informative. 
Joseph Wright, the vice chair of the 
committee, worked with members of 
the Bar’s Environmental and Land Use 
Law Section to explore the possibility 
of the Agricultural Law Committee’s 
merging with that section. Although 
the merger was not effected, his efforts 
have provided a solid foundation for 
such a merger if it becomes necessary. 
The Agricultural Law Committee con- 
tinues to serve its members by provid- 
ing information on issues as diverse 
as agricultural labor, administrative 
regulations of pesticides, eminent do- 
main, and agricultural tax issues. The 
committee strives to help its members 
become better able to serve the various 
segments of the agricultural commu- 
nity in Florida. We continue to receive 
calls from members of the legal com- 
munity who need information on the 
highly specialized issues facing our 
clients. Because agriculture is such an 
important aspect.of the economy of this 
state, the committee strives for the 
promotion of excellence in the lawyers 
who serve the agricultural community. 
In addition, the committee serves to 
facilitate good relations between the 
industry and labor, and.other opposing 


interests within the community. 
Nora LETO 
Chair 
Aviation Law 


The Aviation Law Committee had a 
successful and productive year through 
activities designed to carry out its role 
of studying and informing others of 
recent developments in aviation law 
and its goal to pursue the development 
of a certification program. The commit- 
tee meetings and two-day seminar are 
evidence of our members’ strong com- 
mitment to the field of aviation law 
and to the committee’s continuing vi- 
tality. 

The Aviation Law Committee and 
the National Transportation Safety 
Board Bar Association hosted a joint 
seminar on military/civilian accident 
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and pilot enforcement litigation in 
Pensacola. The seminar was cospon- 
sored by The Florida Bar Trial Law- 
yers Section. Florida Bar members re- 
ceived 16.5 CLE credits for attendance. 
The list is too numerous to set forth 
here, however, speakers included Judge 
Lacey A. Collier, U.S. district judge, 
Northern District of Florida; Carl W. 
Vogt, chair of the National Transporta- 
tion Safety Board, Washington, D.C.; 
and Captain David M. Walker, NASA 
astronaut, chief, Station Exploration 
Support Office. 

“Extras” were a hit. The attendees 
and their families not only watched the 
Blue Angels demonstration air show, 
but also personally met the pilots on 
the flight line. Participants were treated 
to a private viewing of the National 
Museum of Naval Aviation with dinner 
in the museum’s foyer and “under” a 
diamond formation of the retired Blue 
Angel A-4 aircraft. 

Our committee met in September, 
January, and June. Topics of discus- 
sion included special problems in liti- 
gating small aircraft accident cases; 
the effect of bankruptcy laws on avia- 
tion manufacturers and product liabil- 
ity; current developments in FAA cer- 
tificate revocation actions; recent Flor- 
ida inverse condemnation cases and 
aircraft leasing, including filings in 
Oklahoma City. 

Edward M. Booth, Jr., immediate 
past chair, is spearheading our com- 
mittee’s quest to develop a certification 
program. The Board of Legal Speciali- 
zation and Education has published its 
intent to consider adding aviation law 
as a new certification area. Letters of 
interest are requested. We are all grate- 
ful to Ed Booth. 

Attendance at committee meetings 
and interest has increased. I am grate- 
ful to Vice Chair Eilon Krugman-Kadi, 
Vice Chair Jerry Trachtman, past Chair 
Edward M. Booth, Jr., Bar staff liaison, 
Connie Stewart, Tony Jobe of the NTSB 
Bar Association, and Bill Hoppe and 
the Trial Lawyers Section. It was a 
pleasure and privilege to chair the 
Aviation Law Committee. 


Barpara A. Curtis 
Chair 
Computer Law 


The Computer Law Committee has 
enjoyed an active year. Along with the 


ABA’s Section of Litigation’s Computer 
Litigation Committee, our Computer 
Law Committee sponsored the first 
National Institute on How to Try High- 
Technology Cases. The two-day pro- 
gram featured top caliber speakers 
from around the country, including our 
committee’s own former chairs, Buzz 
Wilson and Don Conwell, both of whom 
enjoy national reputations as computer 
law litigators. The program received 
very positive reviews, such that we 
anticipate continuing to sponsor the 
national institute on an annual basis. 

A number of our members partici- 
pate as mediators in our committee’s 
Computer Law Mediation Project. We 
provide mediation rules applicable to 
technology-related disputes and pro- 
vide a list of mediators familiar with 
computer law issues and trained in 
dispute resolution techniques. The high- 
tech legal background on the part of 
our mediators has helped parties, and 
sometimes lawyers, better understand 
their cases and has facilitated settle- 
ments. Jose Rojas and John Henneber- 
ger are currently leading an effort to 
generate new publicity to increase aware- 
ness and use of our service. 

Greg Kelley has prepared an article, 
which he is submitting under the aus- 
pices of our committee, for publication 
by The Florida Bar Journal. The arti- 
cle explores the application of the eco- 
nomic loss rule to the destruction of 
data. We also publish a newsletter on 
a variety of topics, ably edited by our 
Vice Chair David Ellis. 

The committee’s work also received 
some visibility in December 1993, when 
The Florida Bar News published an 
article about committee activities, in- 
cluding our study of the problems cre- 
ated by requests made by private indi- 
viduals and their counsel for access to 
information held by public agencies, 
when the most effective access to the 
information may involve revealing pro- 
prietary software owned and acquired 
by the agency at great expense. Our 
subcommittee, co-chaired by Bonnie 
Vairo and Jonathan Wainer, include: 
public agency counsel as well as pri- 
vate counsel perspectives. We hope to 
offer possible solutions to the problem. 
We are also examining the latest com- 
puter/privacy issues, and are develop- 
ing a digitized contract and memoran- 
dum form bank for the membership. 

Our June seminar includes several 
well-established speakers on issues rang- 
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ing from the investigation, discovery, 
and trial of a software piracy case, to 
a discussion of the late-breaking devel- 
opments on software patents, and from 
a discussion of the latest developments 
in computer crimes, including First 
Amendment and software on-line por- 
nography issues, to contract drafting 
and litigation-avoidance tips. 

Because much of computer law is 
developing and changing rapidly, our 
committee opened lines of communica- 
tion with several of the nation’s more 
prominent computer law committees, 
including those in New York City and 
Washington, D.C. This will enable us 
to enhance the quality of the informa- 
tion we disseminate. 

Our incoming chair is Buzz Wilson. 
He has served very capably as chair 
twice before, so we are looking forward 
to another productive year under his 
leadership. 


JORDAN CAMENKER 
Chair 


Eminent Domain 


This year has been a pivotal one for 
eminent domain practitioners and the 
Eminent Domain Committee. As this 
issue went to press, the Florida Legis- 
lature was considering substantial 
amendments to the Eminent Domain 
Code of the Florida Statutes which 
would significantly affect the practice 
of eminent domain in Florida and could 
likewise affect the constitutional rights 
of the condemnee whose private prop- 
erty is condemned for the public good. 
These anticipated statutory amend- 
ments commanded our primary focus 
over the last several months. Several 
distinguished committee members 
served on a special Statutory Review 
Committee appointed by Ben Watts, 
state secretary of transportation: Cary 
Gaylord, David Forester, Sidney 
Stubbs, Charles Foreman, William 
Earle, Kenneth Towcimak, Louise 
Fields, Thornton Williams, Walter 
Kelly, and Thomas Goldstein. The Statu- 
tory Review Committee’s efforts re- 
sulted in the proposed amendments 
expected to be enacted by the legisla- 
ture this session. We commend our 
fellow Eminent Domain Committee 
members for their dedicated service 
and commitment to the improvement 
of the practice of eminent domain. 

Our committee newsletter has flour- 
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ished in its second year of publication 
under the guidance of Alan E. DeSerio, 
a long-time member of our committee. 
While the goals and purposes of the 
newsletter continue to be accomplished 
this year, we hope to encourage even 
greater participation and increased con- 
tributions from committee members in 
the future. Our newsletter is a valu- 
able forum for the exchange of ideas 
and viewpoints on a variety of topics 
in the field of eminent domain. Fur- 
ther, our newsletter provided a unique 
opportunity for committee members to 
share their opinions, concerns, and 
personal news with each other. 

Our committee meetings have gener- 
ated impressive attendance and par- 
ticipation. We encouraged the greater 
participation of our newer members 
by appointing them as program chairs, 
panelists, and speakers. We are proud 
of the broad-based involvement of our 
members this past year and believe in 
expanding that participation to every- 
one who serves on our committee. We 
purposely designed our meetings to 
include substantive discussions of emi- 
nent domain law, practical “how to” 
guidance for practitioners (including 
how to interpret roadway construction 
plans, how to address the application 
of local government zoning regulations 
in a condemnation case, and what to 
do when the condemned property is 
contaminated), spirited debate on con- 
troversial issues, caselaw and legisla- 
tive updates, and planning worthwhile 
future committee activities. The Emi- 
nent Domain Committee is truly fortu- 
nate to draw such support and interest 
among our members; our goal was to 
capitalize on that interest by encourag- 
ing old and new members alike to take 
an active role. 

A special subcommittee continues its 
vital work in reviewing the uniform 
eminent domain jury instructions at 
the request of the Supreme Court Com- 
mittee on Standard Jury Instructions 
in Civil Cases, and has prepared and 
circulated a survey to all members 
seeking their opinions regarding pro- 
posed new instructions. We expect to 
finalize our recommendations by the 
end of the year. 

We have planned a one-day, fast- 
paced seminar entitled Hot Topics in 
Eminent Domain, to be presented in 
Tampa this October. This program will 
cover a myriad of substantive issues 
of great interest in our field. We hope 


to offer live video presentations of our 
seminar in Orlando and Miami, as 
well as video and audio tapes for pur- 
chase. Our primary goal for 1994 was 
to present this special eminent domain 
program, so we are all very excited 
that it will happen late this year. 

A worthwhile year ends on a high 
note with our traditional 1994 legisla- 
tive update and a lively panel presen- 
tation of several of Florida’s most dis- 
tinguished circuit court judges at our 
June meeting in Orlando. Members of 
the bench will offer their views on 
ways to improve the eminent domain 
practice, from the initial filing of plead- 
ings, to trial and post-trial proceedings. 
Our committee members will greatly 
benefit from this unique opportunity 
to discuss our practice with representa- 
tives of the judiciary. 

The committee’s future is exciting 
and promising because of the contin- 
ued commitment, dedication, and 
professionalism of our members. 


KIMBEL L. MERLIN 
Chair 


Media and 
Communications Law 


A prominent actor and outspoken 
critic of Attorney General Janet Reno 
awed participants at The Florida Bar’s 
annual Media-Law Conference in Palm 
Beach Gardens. 

Michael Moriarty, star of NBC’s Law 
and Order, spoke to a crowd of several 
hundred journalists, lawyers, and 
judges to highlight the conference, 
which celebrated its 20th year. Facing 
many of Reno’s friends and colleagues, 
Moriarty eloquently opposed her ef- 
forts to curb violence on television. 

Conference Chair Robert Rivas also 
lured Washington Post media reporter 
Howard Kurtz, who spoke at the lunch 
session regarding the media’s coverage 
of government since Watergate, when 
journalists brought down an American 
president. An often vocal critic of the 
media, Kurtz wrote Media Circus, The 
Trouble with America’s Newspapers. 

Kurtz joined a group of lawyers, 
judges, public officials and journalists 
to debate current media coverage in a 
Socratic dialogue at the conference’s 
general session, moderated by New 
York Times attorney George Freeman. 
Conference seminars featured topics 
including libel defense and insurance, 


reporters’ privilege, cable access, com- 
puterized public records, prepublica- 
tion counseling, alternative media, ac- 
cess to records, and juvenile justice. 

Florida Bar President Patricia A. 
Seitz presented the 39th Annual Media 
Awards, given each year to recognize 
outstanding coverage of the state’s le- 
gal system. The awards, selected by 
Awards Committee Chair Charles D. 
Tobin and a panel of judges, went to 
The Miami Herald, The News Herald 
(Panama City), WCPX-TV (Orlando), 
and WUSF-FM (Tampa). Winners de- 
signate $1,000 scholarships from the 
Florida Lawyers for the Maintenance 
of Excellence (FLAME) to the journal- 
ism schools of their choice. Honorable 
mentions went to The Florida Times- 
Union and WMBB-TV (Panama City). 

For the fourth year, the committee 
presented the Reporters’ Workshop, a 
three-day series of seminars for jour- 
nalists covering the legal system. Held 
in Tallahassee and chaired by Michael 
Glazer, the workshop featured in- 
depth instruction on all aspects of the 
judiciary and a tour of courts, includ- 
ing the Supreme Court of Florida. Nine 
broadcast reporters and 13 print jour- 
nalists, selected from around the state, 
participated in the workshop. 

Media attorney Richard Ovelmen is 
scheduled to moderate the committee’s 
yearly continuing legal education work- 
shop, The First Amendment and the 
United States Supreme Court, in June. 
The two-hour session will focus on 
recent developments in all areas of 
media and communications law. 

The committee, with Vice Chairs 
Carol LoCicero and Robert Rivas, was 
enriched this year by hard work, vision, 
and vitality from its members. Al- 
though relatively few in number, they 
continue to produce large and enter- 
taining events, and create new pro- 
jects. I am grateful to each of them, 
especially Tom Julin. A special thanks 
to Peter Sachs, our Board of Governors 
liaison, for his support and assistance. 
Thanks also to Bar staff members 
Karen Corbin and Jerry Butterfield, 
who provided steady and confident gui- 
dance to the committee. 


Dana J. McELRoy 
Chair 
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BUSINESS LAW 


Unscheduled Debts and the 


n the last few years, the na- 

tion saw bankruptcy filings 

grow to new levels, especially 

in the area of Ch. 7 cases. 
Although the pace has slowed, the 
number of novel and complex issues 
hasn’t. Take, for example, the typical 
Ch. 7 case in which the debtor fails to 
schedule a debt or list a creditor. A 
number of issues face both the debtor 
and the unlisted creditor: Is the credi- 
tor’s unscheduled claim discharged? 
Does it matter if the debtor intention- 
ally omitted the debt? What happens 
if the creditor obtains a post-discharge 
judgment and the debtor fails to raise 
his or her discharge as a defense to the 
creditor’s action? Does the bankruptcy 
court have jurisdiction to find the post- 
discharge judgment invalid? This arti- 
cle will attempt to analyze these issues. 


Background 

To address fully all the issues raised, 
let’s use the following fact pattern. The 
debtor files a petition for relief under 
Ch. 7 and the schedules reveal no 
assets available for distribution to credi- 
tors. The clerk of the court notifies the 
creditors listed in the debtor’s sched- 
ules of the date set for the meeting of 
creditors and the last day for the filing 
of complaints to determine discharge- 
ability of debts or objections to the 
discharge. The trustee files a no asset 
report, which the bankruptcy court 
then approves. The bankruptcy court 
grants the debtor a discharge releasing 
the debtor from pre-petition debts, and 
the case is subsequently closed. So far, 
fairly typical but for the debtor’s failure 
to schedule the $10,000 unsecured loan 
from James Jones. 

After the debtor has received a dis- 
charge, Mr. Jones contacts the debtor 
and demands payment of his loan. The 
debtor forwards the sum of $1,000 with 


No Asset Case 


If a creditor 
commences a post- 
discharge state court 
action and obtains 
a judgment against 
the debtor, that 
judgment is 
rendered null and 
void by §524(a) of 
the Code 


by Joseph T. Butz 


promises to pay more. When no further 
payments are forthcoming, Mr. Jones 
commences an action in state court. 
Judgment is entered against the debtor 
by the state court on the premise that 
the debtor revived the obligation upon 
the payment of the $1,000. Later, Mr. 
Jones commences a collection proceed- 
ing to satisfy his judgment. The debtor 
raises the discharge as a defense to any 
attempt by Mr. Jones to collect. The 
judge presiding over the collection pro- 
ceeding refuses to entertain the debtor’s 
defense. The debtor then moves to have 
the trial judge reconsider the ruling in 
light of the debtor’s discharge. The 
trial judge also refuses to entertain the 
debtor’s defense. As a last resort, the 
debtor files a motion to reopen the case 
so that the debtor can either add Mr. 
Jones’ claim for purposes of discharg- 
ing his obligation or file an adversary 
proceeding to enjoin Mr. Jones and for 
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a finding that Mr. Jones’ claim was 
discharged. 


Issues 

The hypothetical raises several im- 
portant issues. One issue is whether 
Mr. Jones’ debt was discharged in a no 
asset bankruptcy even though the 
debtor failed to schedule the debt or 
list the creditor, or whether the debtor 
has to add this debt to effectuate the 
discharge of Mr. Jones’ claim. The 
second issue, which is jurisdictional in 
nature, is whether the bankruptcy court 
is acting as an appellate court by 
analyzing an issue (whether Mr. Jones’ 
claim was discharged) that was raised 
or should have been raised in the state 
court action. Finally, if the bankruptcy 
court can hear the debtor’s complaint, 
the next issue is whether the bank- 
ruptcy court is precluded from 
addressing the merits of the complaint 
because of the doctrine of either collat- 
eral estoppel or res judicata. 


Reopening the No Asset Case 

In the hypothetical, Mr. Jones ob- 
tained a post-discharge judgment 
against the debtor on a claim the 
debtor failed to schedule. Does the 
debtor have to reopen the case to add 
the debt? Some courts require such a 
prefunctory action, but the better rea- 
soned decisions have held that a debtor’s 
failure to schedule a creditor’s claim in 
a no asset case does not preclude the 
discharge of that claim, and thus does 
not require the reopening of a case to 
effectuate the discharge.} 

The analysis is simple and begins 
with §727, which defines the scope of a 
debtor’s discharge as including “all 
debts that arose before the date of the 
order for relief?’ except as provided in 
§523.2 The operative word is “all,” 
which means that a pre-bankruptcy 
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debt is discharged whether or not it is 
scheduled. This conclusion is but- 
tressed by the plain language of §523, 
which does not except from discharge 
unscheduled debts in a no asset case.4 
Because a §727 discharge applies to all 
pre-petition debts, and because 
scheduling a debt does not change the 
nature of that debt, the failure to 
schedule a debt does not operate to 
preclude the discharge of that obliga- 
tion.5 In other words, the failure to 
schedule a debt does not transform a 
dischargeable debt into a nondischarge- 
able debt. 

As applied to the hypothetical, one 
would conclude that Mr. Jones’ debt 
was discharged. First, Mr. Jones’ in- 
debtedness is a pre-petition obligation. 
Further, the debtor filed a petition 
under Ch. 7 and had no assets avail- 
able to distribute to creditors. Although 
the debtor failed to schedule Mr. Jones’ 
debt, this omission in no way operated 
to except Mr. Jones’ claim from dis- 
charge under §523. Accordingly, Mr. 
Jones’ debt, albeit unscheduled, was 
discharged pursuant to §727. 


Intentionally Omitting 
Creditor’s Claims 

What about fraud?® Let’s say the 
debtor intentionally omitted Mr. Jones’ 
debt so that he would not have notice 
of the debtor’s bankruptcy.’ This argu- 
ment fails to recognize that the only 
debts excepted from a §727 discharge 
are those debts listed under §523, and 
that section fails to encompass un- 
scheduled debts. Therefore, the debtor’s 
intent has no impact on the discharge- 
ability of an unscheduled debt. Rather, 
the issue of a debtor’s intent in failing 
to accurately schedule debts for pur- 
poses of obtaining a discharge is gov- 
erned by §727, which describes both 
the discharge and the circumstances 
under which that discharge can be 
entirely denied or revoked because of 
the debtor’s misconduct. Unless an 
action is commenced pursuant to 
§727(d), the debtor’s intent has no 
bearing on a creditor’s unscheduled 
debt. 


Discharge Injunction 
Because the debtor need not reopen 
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a case to secure the discharge of an 
unscheduled debt, the debtor (in our 
hypothetical) reopened the case to file 
an adversary proceeding to enjoin Mr. 
Jones’ actions and for a finding that his 
claim was discharged. Most likely, Mr. 
Jones will challenge the bankruptcy 
court’s jurisdiction to hear the debtor’s 
adversary contending that debtor un- 
successfully litigated the scope of his 
discharge before the state court and did 
not prevail. Thus any attempt by the 
debtor to challenge that ruling in the 
bankruptcy court requires the bank- 
ruptcy court to act as an appellate 
tribunal for purposes of overturning 
the state court decision, which is be- 
yond a bankruptcy court’s jurisdiction. 


Jurisdiction 

Pursuant to 11 U.S.C. §157(b)(1), a 
bankruptcy judge is authorized to hear 
and determine core proceedings that 
arise under Title 11. Proceedings held 
to determine the scope and effect of a 
discharge order are core proceedings.? 
Courts have analogized a petition for 
bankruptcy to a plea for equitable 
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protection, which seeks the principal 
relief of a discharge from debts.!° If the 
discharge granted by the bankruptcy 
court is not effective in protecting the 
debtor from his or her creditors, the 
debtor can seek supplementary relief 
from the court just as any holder of an 
equitable judgment can seek supple- 
mentary relief from the court that 
entered the judgment.!! 

Accordingly, a debtor has the ability 
to seek and the bankruptcy court has 
the authority to grant an interpreta- 
tion concerning the scope of the dis- 
charge order. In construing the scope 
of the discharge order, the bankruptcy 
court is not acting as an appellate 
tribunal, but instead is exercising its 
authority within the confines of its 
jurisdiction, which is to ensure the 
debtor has received the principal relief 
for which the debtor has petitioned— 
the discharge of all his or her pre- 
petition debts. Section 524 governs the 
scope of a debtor’s discharge, and the 
bankruptcy court is fully authorized to 
construe the scope of any such dis- 


charge. !2 


Post-discharge Judgments 

The plain language of §524(a)!5 pro- 
vides that a discharge “voids any judg- 
ment at any time obtained.”!* Section 
524(a) further ensures that a discharge 
will be completely effective and will 
operate as an injunction against the 
commencement or continuation of an 
action or the employment of process to 
collect or recover a debt as a personal 
liability of the debtor. Thus, §524(a) 
protects the debtor from a subsequent 
suit in a state court by a creditor whose 
claim (debt) had been discharged in the 
Title 11 case. Accordingly, if a creditor 
commences a post-discharge state court 
action and obtains a judgment against 
the debtor, that judgment is rendered 
null and void by §524(a). 

Some bankruptcy courts have recog- 
nized that the debtor has the option to 
raise the discharge as a defense in the 
court in which judgment is sought to 
be enforced.!5 In this hypothetical, the 
debtor failed to raise a discharge until 
well after the trial court had entered 
judgment against the debtor, which 
Mr. Jones will argue subjects the debtor 
to the doctrine of res judicata to the 
extent the debtor failed to raise the 
defense. Requiring a debtor to raise a 
defense in state court, however, contra- 
venes the purpose of §524, which is to 


Prior to the 1970 
amendments to the 
former act, the effect 
of a discharge was 
to create an 
affirmative defense 
that the debtor could 
plead in any action 
brought on the 
discharged debt 


make it absolutely unnecessary for the 
debtor to do anything at all in the state 
court action. Section 524 parallels the 
prior treatment under the act.16 

Prior to the 1970 amendments to the 
former act, the effect of a discharge was 
to create an affirmative defense that 
the debtor could plead in any action 
brought on the discharged debt. In the 
typical case, suit would be brought in 
a local court after the granting of the 
discharge, and if the debtor failed to 
plead the discharge affirmatively, the 
defense was deemed waived and an 
enforceable judgment then could be 
taken against the debtor. Too often, the 
defense was in fact waived either 
through inadvertence, failure to be 
served, or lack of means to obtain 
counsel. The drafters described the 
practice as follows: 


Under present law creditors are permitted 
to bring suit in State courts after a dis- 
charge in bankruptcy has been granted and 
many do so in the hope the debtor will not 
appear in that action, relying to his detri- 
ment upon the discharge. Often the debtor 
in fact does not appear because of such 
misplaced reliance, or an inability to retain 
an attorney due to lack of funds, or because 
he was not properly served. As a result a 
default judgment is taken against him and 
his wages or property may again be sub- 
jected to garnishment or levy. All this 
results because the discharge is an affirma- 
tive defense which, if not pleaded, is 
waived.!? 


Section 14 was added by the 1970 
amendments to the former act to pre- 
vent creditors from entering the arena 
of local courts and creating issues of 
waiver and default, and to restrain 
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creditors (holding such discharged 
debts) from forcing the debtor into any 
other forum or proceeding.!® Courts 
construed §14(f) as declaring any post- 
discharge judgment as having no legal 
effect.19 The language of §524 is de- 
rived from §14(f) of the former act, and 
provides the same protection. 

Under §524, therefore, the debtor in 
the hypothetical was not required to 
raise a discharge as a defense to Mr. 
Jones’ attempt to collect on his judg- 
ment because Mr. Jones’ claim was 
discharged, which makes his subse- 
quent judgment void—i.e., neither has 
any legal effect. Consequently, the post- 
discharge commencement of a state 
court action for judgment as well as the 
subsequent collection proceeding vio- 
late the discharge order and could 
subject Mr. Jones to sanctions.2° 


Conclusion 

In sum, Mr. Jones’ claim is dis- 
charged and his subsequent judgment 
is void. Mr. Jones’ only concern now is 
how to avoid the award of sanctions 
that is likely to follow. 


1The court In re Mendiola, 99 B.R. 864 
(Bankr. N.D. Ill. 1989), was the first court 
to discuss comprehensively the issue of 
whether a case must be reopened for pur- 
poses of adding a creditor in a no asset Ch. 
7. Several courts have embraced the Mendi- 
ola reasoning. See In re Beezley, 994 F.2d 
1433 (9th Cir. 1993); American Standard 
Ins. Co. v. Bakehorn, 147 B.R. 480 (N.D. 
Ind. 1992); In re Stecklow, 144 B.R. 314 
(Bankr. D. Md. 1992); American Credit 
Services, Inc. v. Tucker, 143 B.R. 330 (Bankr. 
W.D.N.Y. 1992); Peacock Mutual v. State 
Farm Auto Ins. Co., 139 B.R. 421 (Bankr. 
E.D. Mich. 1992); In re Thibodeau, 136 B.R. 
7 (Bankr. D. Mass. 1992); In re Hunter, 116 
B.R. 3 (Bankr. D. D.C. 1990). 

2 Mendiola, 99 B.R. at 865 (quoting 11 
U.S.C. §727(b)). 

3 Id 


4 Section 532(aX(3) does except from dis- 
charge those debts for which a creditor did 
not file a proof of claim because of a 
creditor’s failure to receive notice in time to 
permit a timely filing. In a no asset Ch. 7 
case, however, no proof of claim is filed 
because no assets exist to distribute. 

5 Mendiola, 99 B.R. at 868. 

6 A favorite argument by creditors hold- 
ing unscheduled debts. 

7The creditor typically argues that the 
debtor intentionally omitted the creditor’s 
debt from his or her schedules so as to 
purposefully except this debt from discharge. 

8 See 11 U.S.C. §727(d). 

928 U.S.C. §157(b\(2\D. See, e.g., In re 
Torres, 117 B.R. 379, 381 (Bankr. N.D. Ill. 
1990); In re Ryan, 100 B.R. 411 (Bankr. 
N.D. Ill. 1989). 

107n re Barnes, 969 F.2d 526, 527 (7th 
Cir. 1992). 


11 Barnes, 969 F.2d at 527-28 (citations 
omitted). 

12 Parties typically confuse a bankruptcy 
court’s ability to determine the discharge- 
ability of a debt with construing the scope 
of a discharge order. Such parties argue 
that the state court’s judgment is a finding 
that the debt is nondischargeable and any 
such finding collaterally estops the debtor 
from relitigating the issue in the bank- 
ruptcy court. Although state courts can 
exercise concurrent jurisdiction with respect 
to determinations of dischargeability, state 
court findings in no way preclude a bank- 
ruptcy court from construing the scope of 
the discharge order. Otherwise, if nonbank- 
ruptcy tribunals were permitted to treat 
discharged debts as nondischargeable obli- 
gations, a discharge in bankruptcy would 
mean nothing. 

13 Section 524(a) provided in pertinent 
part: 

“A discharge in a case under this title— 

“(1) voids any judgment at any time 
obtained, to the extent that such judgment 
is a determination of the personal liability 
of the debtor with respect to any debt 
discharged under section 727, 944, 1141, 
1228, or 1328 of this title, whether or not 
discharge of such debt is waived; 

“(2) operates as an injunction against the 
commencement or continuation of an action, 
the employment of process, or an act, to 
collect, recover or offset any such debt as a 
personal liability of debtor, whether or not 
discharge of such debt is waived;. . .” 

11 U.S.C. §524(a)(1) and (2). 

1411 U.S.C. §524(a)(1) (emphasis added). 

15 See, e.g., In re Ganous, 138 B.R. 110 
(Bankr. S.D. Fla. 1992); In re Mendiola, 99 
B.R. 864 (Bankr. N.D. Ill. 1989). 
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1611 U.S.C. §32(f) is the formerly official 
citation to the session law commonly re- 
ferred to as §14(f). Subdivision (f) of §14 of 
the bankruptcy act, added to the act in 1970, 
provided: 

“An order of discharge shall— 

“(1) declare that any judgment theretofore 
or thereafter obtained in any other court is 
null and void as a determination of the 
personal liability of the bankrupt with re- 
spect to any of the following: (a) debts not 
excepted from the discharge under subdi- 
vision (a) of section 17 of the Act; (b) debts 
discharged under paragraph (2) of subdi- 
vision (c) of section 17 of this Act; and (c) 
debts determined to be discharged under 


paragraph (3) of subdivision (c) of section 
17 of this Act; and (2) enjoin all creditors 
whose debts are discharged from thereafter 
instituting or continuing any action or em- 
ploying any process to collect such debts as 
personal liabilities of the bankrupt.” 
11 U.S.C. §32(f) (repealed). 

17H.R. Rep. No. 91-1502, 91st Cong. 2d 
Sess. (1970); 2 U.S. Cope Cone. & Apin. 
News, at p. 4156 (1970). 

18 See Garcia Mendez v. Vazquez Bruno, 
440 F. Supp. 985, 989 (D. Puerto Rico 1977). 

19 In re Thompson, 416 F. Supp. 991, 995 
(S.D. Tex. 1976). 

20 See Behrens v. Woodhaven Ass’n, 87 
B.R. 971, 976 (Bankr. N.D. Ill. 1988). 
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FAMILY LAW 


Employee Benefit Issues for 
Family Law Practitioners 


awyers having specialized 

areas of practice frequently 

overlook the overlap of 

their practices and other 
specialties—especially when issues re- 
lating to other specialties arise only in 
unusual cases. One of the highly spe- 
cialized areas of law which is avoided 
by most practitioners but which poses 
significant potential problems, as well 
as opportunities, for family practition- 
ers is the law of employee benefits as 
embodied in the Employee Retirement 
Income Security Act (ERISA).! The 
purpose of this article is to highlight 
some of the major areas where ERISA 
affects the practice of family practice 
lawyers. 


Antenuptial Agreements 
Antenuptial agreements are playing 
an increasingly important role in fam- 
ily law. Whether such agreements are 
entered into to protect individual rights 
in property acquired prior to the mar- 
riage or as a contingent preplanned 
property settlement in the event of a 
divorce, such an agreement should ad- 
dress the rights of the parties in all 
property which may ultimately be sub- 
ject to division by the family law courts. 
Often one of the most valuable of these 
assets is the interest of one or the 
other, or both, of the parties in employer- 
sponsored retirement plans. Even when 
the parties are young and their inter- 
ests in these retirement plans are small, 
or perhaps even nonexistent, the fam- 
ily lawyer must recognize that these 
assets may eventually become the larg- 
est single asset owned by either party. 
Generally an antenuptial agreement 
provides that each spouse waives his 
or her right in the other spouse’s retire- 
ment plan. Since 1994, retirement plans 
have been required to provide for the 
payment of benefits only in the form 


It is essential for the 
family practice 
lawyer to recognize 
the precise 
procedural rules 
which govern the 
election and waiver 
of rights in employee 
benefit plans 


by Alan P. Woodruff 


of qualified joint and survivor annui- 
ties and qualified pre-retirement survi- 
vor annuities. Thus, by statute each 
party has an interest in the other’s 
retirement plan. Although both ERISA 
and the Internal Revenue Code permit 
waivers of these interests, such waiv- 
ers are only valid if they comply with 
certain statutory formalities. Specifi- 
cally, for one spouse’s waiver of his or 
her interest in the other’s retirement 
plan to be valid: 

1) The waiver must be in writing in 
an instrument in which the spouse 
consents to allow the participant spouse 
to designate a specific party other than 
the waiving spouse as the beneficiary 
of the participant spouse’s interest in 
the plan. 

2) The election by the participant 
spouse must designate a new benefici- 
ary who cannot be further changed 
without the consent of the waiving 
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spouse. 

3) The waiving spouse’s consent to 
the participant spouse’s election must 
expressly acknowledge the effect of the 
waiver. 

4) The waiver must be witnessed by 
a notary or a representative of the 
plan. 

ERISA §205(c)(5)(A)(i) does not per- 
mit a spouse to consent to the partici- 
pant spouse’s selection of any benefici- 
ary of his or her choice. However, 
§1.401(a)-20 Q&A 31(c) of the Treasury 
Regulations does appear to recognize 
the validity of a “general consent” in 
which the nonparticipant expressly ac- 
knowledges his or her right to limit 
beneficiaries or the selection of op- 
tional forms of benefits and voluntarily 
relinquishes both of these rights. A 
very clear and express waiver of the 
consenting spouse’s interest in the par- 
ticipant spouse’s retirement plan is 
necessary. A mere statement that the 
waiving spouse understands that he 
or she is waiving all of his or her rights 
in the other’s property—without a more 
specific identification of the rights be- 
ing waived—may not be sufficient.” 

The courts which have denied en- 
forcement of antenuptial agreements 
have generally done so on the grounds 
that one or more of the statutory for- 
malities have not been observed.? It 
has also been argued, with some suc- 
cess,4 that an antenuptial agreement 
which waives a spousal right in an 
ERISA retirement plan is invalid be- 
cause, by definition, at the time the 
agreement is signed the parties are not 
married; therefore, the waiver is not 
being made by a “spouse.” However, 
dicta in a recent case suggests that an 
antenuptial agreement which contains 
a waiver of spousal rights may not be 
invalid solely because the parties are 
not yet married if the other formalities 


at 


of a spousal consent are followed.® 
Although the validity of antenuptial 
agreements as waivers of interests in 
retirement plans remains questionable, 
if such an instrument is to be used, it 
must clearly comply with all of the 
formalities of ERISA and should be 
delivered to the plan administrator. 

The problem associated with the ab- 
sence of “spouse” status at the time the 
antenuptial agreement is executed may 
be cured by providing for the later 
execution of a waiver which does other- 
wise comply with all of the require- 
ments of ERISA. However, an ante- 
nuptial agreement which contains such 
a provision will be subject to the basic 
contract law principle that an agree- 
ment which is conditioned on the sub- 
sequent execution of a specific writing 
is only effective when the later writing 
is executed—and several courts have 
held that they do not have the author- 
ity to compel a party to waive a right 
established by federal law even when 
the party has previously agreed to do 
so.® Thus, even though all of the terms 
of the agreement intended to be exe- 
cuted at a later time may be specified 
in the antenuptial agreement, and even 
if the instrument which is to be exe- 
cuted at the later date is attached to 
the executed antenuptial agreement, 
the waiver will not be valid until it is 
actually executed. 

Interestingly, while the courts gen- 
erally require strict compliance with 
the statute in the execution of ERISA 
waivers before and during marriage, 
this same strict standard may not 
apply to waivers contained in dissolu- 
tion settlement agreements. The Sev- 
enth Circuit has held that a waiver 
contained in a settlement agreement 
is enforceable even though it does not 

_ satisfy all statutory formalities and 
was executed while the parties were 
still married.? This does not seem to 
be an unreasonable holding since it 
represents a consent by a party who is 
about to lose status as a spouse in any 
event. Nonetheless, the Sixth Circuit 
has held ERISA formalities are re- 
quired to be followed in a waiver con- 
tained in a marital dissolution agree- 
ment. 

Notwithstanding the uncertain 
status of ERISA waivers in antenup- 
tial agreements, when such waivers 
are attempted, the instruments should: 

1) Provide for the re-execution of the 
waiver of interests in retirement plans 


after the marriage, and 

2) Require the nonparticipant spouse 
to pay damages in an amount equal to 
any benefits which are received under 
the plan by virtue of any failure of the 
antenuptial agreement. 


Valuation of Retirement 
Pian Account Interests 

The determination of how to treat 
the interests of the spouses in retire- 
ment plans often presents family prac- 
tice lawyers with their most difficult 
decisions. Many practitioners sidestep 
the problems associated with obtaining 
qualified domestic relations orders® 
(QDRO’s) by providing for the partici- 
pant spouse to retain the entire plan 
account while providing for a compara- 
ble offsetting distribution of property 
to the nonparticipant spouse. Such a 
property settlement arrangement is fre- 
quently necessary because the nonpar- 
ticipant spouse needs “current” assets 
more than the potential benefits of a 
retirement plan distribution at some 
later date. However, the mere fact that 
such an arrangement is the simplest 
way to provide for an equitable distri- 
bution of assets may not be appropri- 
ate—and may even be a source of a 
malpractice claim. 

The issue which is so frequently 
overlooked is the fact that the value of 
an asset in the tax-favored investment 
environment represented by a retire- 
ment plan may be substantially greater 
than the value of the same asset which 
is not in such a tax-favored environ- 
ment. For instance, assume a decision 
must be made between accepting 
$50,000 as a property distribution and 
accepting a $50,000 interest in a retire- 
ment plan. Assume, further, that the 
nonparticipant spouse pays taxes at 
an effective rate of 25 percent! and 
that investments realize a return of six 
percent. In 10 years, the value of the 
asset in the retirement plan will be 
approximately $89,542, whereas the 
value of the individually owned asset 
will be $77,648. On the surface it 
appears that the interest in the retire- 
ment plan is a more valuable and, 
therefore, preferable asset. However, 
the retirement plan interest is taxable 
when distributed. Assuming that the 
plan distribution 10 years in the future 
does not qualify for any tax-favored 
treatment, the interest in the retire- 
ment plan is only worth $67,156 after 
taxes, and the lump-sum settlement is 


the more attractive choice. On the 
other hand, if the funds earned eight 
percent annually and were not needed 
for 20 years, the lump-sum settlement 
would be worth $160,356 and the re- 
tirement plan would be worth $174,785 
after deduction of taxes on distribu- 
tion. Given these potential differences 
in the value of the settlement/ 
retirement plan interest, practitioners 
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would be wise at least to engage in 
some financial needs analysis before 
opting for one or the other treatment 
of interests in retirement plans. 

On the other hand, when given the 
option of giving a spouse an interest 
in a retirement plan or the same 
amount as a property settlement, the 
participant spouse may prefer to give 
up the interest in the retirement plan. 
This is the flip side of the issue dis- 
cussed in the preceding paragraph and 
its analysis is based purely on tax 
considerations. Thus, assume, as above, 
that the choice is between a settlement 
of $50,000 outright and the same 
amount in a retirement plan. The after- 
tax value of an immediate distribution 
from the retirement plan is only 
$37,500, assuming a 25 percent tax 
bracket, so the interest in the plan is 
worth less to the participant that the 
$50,000 in nonplan assets. 

This issue is further complicated by 
the fact that the distributions to the 
participant spouse and the nonpartici- 
pant spouse may be in different effec- 
tive tax rates. If the spouses are in 
significantly different tax brackets, the 
tax cost of a plan distribution will be 
different for each of them. For in- 
stance, if the participant’s effective tax 
rate is 25 percent and the nonpartici- 
pant’s effective tax rate is 15 percent, 
the after-tax distribution value of a 
$50,000 interest in a retirement plan 
may be $42,500 to the nonparticipant 
but only $37,500 to the participant 
spouse. That is, the relative value of 
an interest in a retirement plan and a 
nonplan property settlement will not 
be the same for both parties. This 
“spread” may provide the basis for 
substantial bargaining in property set- 
tlement planning. 

A second issue presented by retire- 
ment plans is the determination of the 
actual value of the participant spouse’s 
interest in the retirement plan when 
planning for the equitable distribution 
of property. Most family practitioners 
merely accept the value of the partici- 
pant spouse’s interest plan as shown 
on the most recent annual participant 
statement or as provided by the plan. 
In the vast majority of cases, this value 
is the appropriate value to use in 
property settlement planning. How- 
ever, where the participant spouse is 
employed by (or, perhaps, is the owner 
of) a closely held business, it is always 
desirable to examine the plan to deter- 


mine what the participant spouse’s 
account might be worth. Since both the 
participant and any other beneficiary 
under a plan have a right of action for 
breach of fiduciary duty by plan trus- 
tees, a determination that the par- 
ticipant’s interest in the plan should 
be worth more than the reported value 
of the participant’s account may justify 
the assignment of some value to the 
potential cause of action for breach of 
fiduciary duties. Although the instances 
in which there is a significant under- 
valuing of an account balance are, 
admittedly, uncommon, the author has 
successfully litigated cases in which 
actions for breach of fiduciary duty 
have resulted in awards of many times 
the stated value of a participant’s ac- 
count. Since a plan valuation analysis 
is a relatively simple activity, there is 
very little reason not to conduct such 
an examination. 

Finally, the stated value of a plan 
participant’s account may not reflect 
the true value of the participant’s in- 
terest in the plan. When all of the plan 
investments are in marketable cash 
and securities, this is not a problem. 
However, many plans, particularly 
those of closely held corporations, con- 
tain investments, such as interests in 
limited partnerships, which are not 
readily marketable or which are valued 
based on purchase price or appraisals 
rather than their true market value. 
Therefore, rather than simply rely on 
a participant’s annual account state- 
ment, the wise practitioner will obtain 
additional information about the as- 
sets held in the plan. 


Access to Interests 
in Retirement Plans 

Family law practitioners frequently 
fail to recognize that the interests of 
the participant spouse in his or her 
retirement plan may not be immedi- 
ately accessible to the nonparticipant 
spouse. The Internal Revenue Code 
mandates that all qualified plans con- 
tain language which precludes the dis- 
tribution of a participant’s interest prior 
to the earlier of: “1. The date on which 
the participant is entitled to a distribu- 
tion under the plan, or 2. The later of: 
a. The date the participant attains age 
50, or b. The earliest date on which the 
participant could begin receiving bene- 
fits under the plan if the participant 
separated from service.”!! 

Since a QDRO cannot require any 
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distribution which is not permitted by 
the plan, a QDRO cannot accelerate 
the distribution to the nonspouse. Un- 
fortunately, many property settlements 
are entered into on the assumption 
that the retirement plan funds are 
immediately available to the nonparti- 
cipant spouse only to find that they 
cannot be distributed for many years. 


Planning for the 
Retirement-Divorce 

A very special case of divorce plan- 
ning with employee benefits is pre- 
sented when the participant spouse is 
at or near retirement age. Although 
this is not a common situation, it arises 
frequently enough that practitioners 
need to be aware of its potential mal- 
practice risks. 

Many retirement plans do not offer 
any form of lump sum distribution 
option. That is, the only form of payout 
from the plan is an annuity, either a 
single-life annuity for the life of the 
participant or a joint and survivor 
annuity providing for payments to the 
participant and his or her surviving 
spouse. In the absence of a lump sum 
distribution option, the parties are faced 
with the need to engage in “use it or 
lose it” planning. This problem is made 
particularly acute by the fact that a 
joint and survivor annuity may only 
be available if the participant is still 
married on his or her retirement date. 
If the final decree is entered before the 
participant retires, the parties may 
lose the right to elect a joint and 
survivor annuity optional form of pay- 
out. This is not to say that a joint and 
survivor annuity is inherently prefer- 
able to a straight life annuity with 
some form of off-setting property settle- 
ment or, as is commonly done, the use 
of life insurance to provide for the 
nonparticipant spouse following the 
death of the participant spouse. 

It may come as a rude awakening, 
however, when the family law practi- 
tioner completes a divorce prior to the 
participant spouse’s retirement and 
only later discovers that the optional 
forms of benefit payout are no longer 
available. This is a particularly fright- 
ening discovery when the alternative 
of providing for the nonparticipant 
spouse is based on the intended pur- 
chase of life insurance and it is discov- 
ered that the participant spouse is no 
longer insurable. Since retirement 
plans differ greatly in their provisions 


for optional forms of distributions, the 
family law practitioner who fails to 
investigate the specific provisions of 
relevant plans does so at his or her own 
peril. 


COBRA Rights 

A significant concern in many di- 
vorce proceedings involves providing 
for the continuation of health insur- 
ance. Given the very high cost and 
limited benefits of individual insur- 
ance policies, insurance planning is a 
vital step in marital dissolution plan- 
ning. 

The Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA)!2 
requires certain employers to offer spe- 
cially qualified beneficiaries a right to 
continue group health care benefits!83— 
whether provided through insurance 
or a self-insured plan of insurance— 
following specific qualifying events 
which would otherwise result in a 
termination of their benefits.!4 For 
purposes of this article, the important 
COBRA qualifying event is a divorce 
or legal separation.!© This COBRA trig- 
gering event entitles the former spouse 
to COBRA coverage for 36 months. 

Two of the most common sources of 
problems for family law practitioners 
concerned with providing for the con- 
tinuation of health insurance benefits 
arise out of their failure to understand: 

1) When is COBRA applicable? 

2) Who is responsible for providing 
notices of COBRA qualifying events? 

COBRA only applies to plans which 
are maintained by employers who em- 
ployed 20 or more employees on a 
typical business day during the preced- 
ing year.!6 Since the vast majority of 
employers have less than 20 employ- 
ees, many family practice attorneys 
assume that COBRA does not apply 
merely because their client, or their 
client’s spouse, is employed by such 
an entity having fewer than 20 employ- 
ees. In determining whether COBRA 
applies, however, it is important to 
consider more than just the client’s 
employer or the client’s spouse’s em- 
ployer. 

An employer is treated as having 
less than 20 employees if it had less 
than 20 employees on at least 50 per- 
cent of the working days during the 
year.!7 All full-time, part-time, and 
other employees within the meaning 
of Internal Revenue Code §401(c)(1) 
are treated as employees for COBRA 


purposes.!8 Agents and independent 
contractors also are treated as employ- 
ees if they are covered by the plan.!9 
In determining whether an employer 
has 20 or more employees, all employ- 
ees of controlled groups and affiliated 
service groups”? are treated as employ- 
ees of a single entity.2! Leased employ- 
ees also are treated as employees of the 
employer providing the employee bene- 
fit plan.22 The statute appears to imply 
that a multiple-employer group cov- 
ered by one plan would always be 
treated as a single plan thus making 
the entire plan subject to COBRA even 
if certain participating employers had 
less than 20 employees. The regula- 
tions make it clear that multiple- 
employer plans which cover a collec- 
tion of single employers, are not sub- 
ject to COBRA except as to those 
employers which have more than 20 
employees. Multi-employer (union/ 
collective bargaining) plans, however, 
are subject to COBRA if any of the 
participating employers have over 20 
employees.23 

Even if an employer ceases to employ 
the 20 employees required as the thresh- 
old for COBRA coverage, COBRA bene- 
fits must continue for those qualified 
beneficiaries whose qualifying events 
occurred during a year in which the 
employer was subject to COBRA.”4 How- 
ever, if an employer which previously 
had less than 20 employees increases 
its payroll to more than 20 employees, 
the plan becomes subject to COBRA 
immediately. 

A plan which is otherwise exempt 
from COBRA because it has less than 
20 employees may, nonetheless, be sub- 
ject to COBRA if the employer has a 
prior practice of offering continuation 
coverage. Such an employer may even 
be estopped from altering its prior 
practice of offering continuing cover- 
age.25 

For purposes of determining the ap- 
plication of COBRA, a group health 
plan is deemed to be maintained by the 
employer if “regardless of whether the 
employer contributes to it, coverage 
under the plan would not be available 
at the same cost to an employee in the 
event that he or she were not employed 
by the employer.’ Thus, a group 
health plan may be subject to COBRA 
even if it does not qualify as an ERISA 
welfare benefit plan because the pre- 
miums are fully paid by the partici- 
pants and the plan is exempt from 


ERISA coverage by virtue of 29 C.F.R. 
§2510.3-1(j). Also, it is not necessary 
for the health insurance to be provided 
by a single-group insurance policy to 
be subject to COBRA. Therefore, a 
group of individual policies under any 
arrangement that provides medical care 
to two or more employees under an 
employer-sponsored plan may be sub- 
ject to COBRA if it satisfies the condi- 
tion that the same group of policies 
would not be available at the same cost 
if purchased individually.27 

Since it is not always apparent 
whether COBRA applies, the family 
practice lawyer would be well advised 
to make appropriate inquiry regarding 
its potential application whenever a 
small-employer plan is involved. 

In the event of a divorce or legal 
separation, the employee or the quali- 
fied beneficiary—not the employer— 
must notify the plan administrator 
within 60 days of such qualifying 
event.28 The plan administrator then 
must notify each qualified beneficiary 
of the qualifying event and their CO- 
BRA election right within 14 days of 
receiving notice from the employee. 
The qualifying beneficiary then has 
60 days, or such greater period as is 
specified in the COBRA notice, to make 
an election. If notification is not re- 
ceived within 60 days of such qualify- 
ing event, the qualified beneficiary 
shall not be entitled to elect COBRA 
continuation coverage.2? Therefore, 
every divorce planning checklist should 
include a “tickler” to provide notice to 
the administrator of the relevant health 
insurance plan. 

Significantly, the COBRA notice re- 
quirements and the attendant rights 
to make a COBRA election are only 
triggered when coverage is lost because 
of legal separation or divorce. These 
rights are not triggered by a decision 
by the participant spouse to terminate 
coverage of the nonparticipant benefi- 
ciary spouse at any other time. There 
appears to be nothing to prevent a 
vengeful participant from terminating 
his or her spouse’s coverage, assuming 
such coverage is elective, upon the 
commencement of divorce proceedings. 
Therefore, cautious counsel may con- 
sider obtaining an injunction to main- 
tain the status quo upon the com- 
mencement of divorce proceedings. 


Conclusion 
Employee benefit plans often 
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represent the most significant assets 
in the marital estate. Whether the 
family practice lawyer is involved in 
advising a client in the structure of an 
antenuptial agreement or planning the 
distribution of an estate in divorce 
proceedings, it is essential to consider 
these rights and the conditions under 
which they may or may not be avail- 
able. More importantly, because ER- 
ISA is a highly technical statute, it is 
essential for the family practice lawyer 
to recognize the precise procedural rules 
which govern the election and waiver 
of rights in employee benefit plans, 
notice requirements, and other issues 
unique to ERISA plans.0 


1 Although employee benefit plans also 
are subject to the provisions of many sec- 
tions of the Internal Revenue Code, these 
provisions only apply to the tax qualifica- 
tion of such plans and the taxation of plan 
benefits. That is, the Internal Revenue Code 
does not confer substantive rights of partici- 
pants and beneficiaries under ERISA plans. 
Although a discussion of the tax aspects of 
employee benefit plans is beyond the scope 
of this article, practitioners should be aware 
of these provisions. 

2 See Hurwitz v. Sher, 982 F.2d 778 (2d 
Cir. 1992). 

3 See, e.g., Howard v. Branham and Baker 
Coal Company, aff'd, 968 F.2d 1214 (6th 
Cir. 1992), the court rejected the antenup- 
tial agreement because the agreement had 
not been filed with the plan; in Zinn v. 
Donaldson Company, Inc., Salaried Em- 
ployees Retirement Savings Plan, 799 F. 
Supp. 69 (D.Minn. 1992), the court invali- 
dated the agreement because it failed to 
designate a specific beneficiary. 

4 See Nellis v. The Boeing Company, 1992 
U.S. Dist. LEXIS 8510 (D.Kan. 1992), and 
Zinn v. Donaldson Company, Inc., Salaried 
Employees Retirement Savings Plan, 799 F. 
Supp. 69 (D. Minn. 1992) (antenuptial agree- 
ment may not deprive a party of rights 
acquired only after marriage); but see Estate 
of Hopkins, 574 N.E. 2d 230 (Ill. App. Dist. 
2d 1991) (The fact that the waiver in an 
antenuptial agreement was made by a per- 
son not yet a “spouse” is irrelevant.). 

5 See Hurwitz v. Sher, 982 F.2d 778 (2d 
Cir. 1992) (finding that the antenuptial 
agreement in question was invalid because 
it did not designate a beneficiary and did 
not expressly acknowledge the effect of the 
waiver, but refusing to find that the agree- 
ment was invalid solely because it was 
executed by a party prior to the marriage). 

6 See Zinn v. Donaldson Co., Inc., 799 F. 
Supp. 69 (D.Minn. 1992) (The court has no 
authority to compel a spouse to execute a 
consent or waiver of ERISA rights even 
though the spouse previously agreed, in an 
antenuptial agreement, to sign such a 
waiver.); Callahan v. Hutsell, Calahan & 
Buchino, P.S.C., Revised Profit Sharing 
Plan, 813 F. Supp. 541 (W.D.Ky. 1992) 
(same). 

7 Fox Valley & Vicinity Const. Workers 
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Pension Fund v. Brown, 897 F.2d 275 (7th 
Cir. 1990). 


8 McMillan v. Parrott, 915 F.2d 310 (6th 
Cir. 1990). 


9 ERISA §206(d)(3), 29 U.S.C. §1156(d)(3) 
and I.R.C. §401(a)(13)(B) authorize the en- 
try of qualifying domestic relations orders 
as an exception to ERISA’s anti-alienation 
provisions. Although the preparation of quali- 
fied domestic relations orders represents 
an important aspect of the divorce planning 
with employee benefits, any discussion of 
this topic is beyond the scope of this article. 
Attorneys lacking thorough familiarity with 
this topic should refer to MicHaEt B. Snyper, 
FINANCIAL IssuEsIN Divorce: QUALIFIED DoMEs- 
Tic ReLaTions Orpers (1992). 

10 Although there is no 25 percent tax 
bracket, this figure is used for simplicity of 
illustration. 

11 ERISA §206(d)(3)(E)(ii). 

12 Although the Consolidated Omnibus 
Budget Reconciliation Act contains many 
provisions unrelated to the continuation of 
health care benefits as discussed in this 
section, the acronym “COBRA” applies spe- 
cifically to these benefits. 

13 ERISA §607(1) defines a “group health 
plan” as any employee welfare benefit plan 
providing medical care as defined in §213(d) 
of the Internal Revenue Code. COBRA ap- 
plies to any group health plan within the 
meaning of I.R.C. §5000(b)(1) and ERISA 
§607(1) but does not apply to disability or 
wellness plans if they do not provide medi- 
cal care. 

14An event is not a “qualifying event” 
such as to trigger the requirement for CO- 
BRA coverage unless it results in the loss 
of regular health plan coverage. See Jachim 
v. KUTV, Inc., 783 F. Supp. 13828 (D.Utah 
1992). 

15 Since the predicate for COBRA is an 
event which causes the beneficiary to lose 
group health plan coverage, a divorce or, 
more importantly, a legal separation, may 
not constitute a qualifying event. For in- 
stance, if the plan does not itself cause 
coverage to terminate in the event of a legal 
separation and the plan gives the employee 
the right to remove a spouse from elective 
coverage under the plan, then the em- 
ployee’s termination of the separated 
spouse’s coverage may be deemed the cause 
of the termination and not the qualifying 
event. Therefore, the spouse may not be 
entitled to make a COBRA election follow- 
ing a subsequent divorce. Therefore, the 
plan should expressly define what consti- 
tutes a “qualifying event” in separation and 
divorce situations. 

16 ERISA §601(b); I.R.C. §4980B(d)(1); see 
also Leberte v. Nuncies Music Co., (No. 
V87-PT-1902-S, N.D.Ala., Sept. 1989) (Em- 
ployer which had more than 20 employees 
during the Christmas season but not during 
the rest of the year was exempt from 
COBRA requirements.). 

17 Treas. Reg. §1.162-26 Q&A-9(b); see 
Martinez v. Dodge Printing Centers, Inc., 13 
EBC 1348 (D.C.Colo. 1991). 

Note: Even employers having less than 
20 employees may be subject to state law 
requirements to give terminated employees 
certain notices relative to their rights to 


convert group policies to individual policies 
and failure to give such notice may consti- 
tute a breach of an ERISA duty. See How- 
ard v. Gleason Corp., 901 F.2d 1154 (2d 
Cir. 1990). 

18 Prop. Treas. Regs. §1.162-26 Q&A-9(c). 

19 Id. 

201.R.C. §414(b), (c), (m), (0), and (t) and 
ERISA §607(4). 

21 See Kidder v. H&B Marine, Inc., 734 
F. Supp. 724 (E.D.La. 1990), aff'd, 925 F.2d 
857 (5th Cir. 1991) (COBRA applied to 
control group of two commonly owned com- 
panies which shared an office and employ- 
ees even though neither, alone, had over 
20 employees.). 

22 1.R.C. §414(n); ERISA §607(4). 

23 Proposed Treas. Reg. §1.162-26 Q&A 
10; Johnson v. Reserve Life Ins. Co., 765 F. 
Supp. 1478 (C.D. Calif. 1991); see also 
Krogh v. Chamberlain, 708 F. Supp. 1235 
(D. Utah 1989). 

247. R.C. §4980B(d)(1); Proposed Treas. 
Reg. §1-162(2), Q/A-9(d); ERISA §601(b). 

25 See Gaymon v. Leyden, 597 So. 2d 1358 
(Ala. Civ. App. 1991) (Exspouse awarded 
money judgment for unpaid medical ex- 
penses against exhusband, president of the 
employer, for his failure to comply with 
divorce decree that he “comply with all 
Federal Rules and regulations regarding 
[the wife’s] right to medical coverage.”). 

26 Prop. Treas. Regs. §1.162(26), Q/A- 
7(b). 

27 Td. 

287. R.C. §162(k)(6); Treas. Reg. §1.162- 
26, Q&A 33. 

2° Treas. Reg. §1.162-26, Q&A 33. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Tax Court Case Affects Powers 
to Remove and Replace Corporate 
Trustees of Irrevocable Trusts 


n an unexpected decision filed 

on October 12, 1993, the U.S. 

Tax Court rejected the position 

adopted by the Internal Reve- 
nue Service in Revenue Ruling 79-353 
and opened the door for individual 
taxpayers to retain the power to re- 
move and replace independent corpo- 
rate trustees of irrevocable trusts cre- 
ated by the taxpayer without causing 
inclusion of the trust assets in the 
taxpayer’s gross estate. It is uncertain 
how the IRS will respond to this deci- 
sion, but, as will be discussed, the 
decision in Estate of Wall v. Com- 
missioner, 101 T.C. No. 21 (10/12/93), 
is extremely important. 

Often clients who create irrevocable 
trusts choose to appoint corporate trus- 
tees to avail themselves of the profes- 
sional management a corporate trustee 
provides, and to incorporate broad dis- 
cretionary powers of distribution with- 
out causing adverse estate or gift tax 
consequences. At the same time, the 
client may prefer to retain the author- 
ity to change corporate trustees in case 
the client is unhappy with the services 
of the corporate trustee, or in case a 
beneficiary moves to a location where 
the trustee has no offices. Rev. Rul. 
79-353 states that if a client creates 
an irrevocable trust with broad trustee 
discretion to make distributions, the 
client’s retention of the unrestricted 
power to remove and replace the corpo- 
rate trustee causes the principal of the 
trust to be included in the client’s 
estate. Wall may indicate a new oppor- 
tunity for the client to include broad 
trustee discretion and a retained power 
to remove and replace the corporate 
trustee, without triggering the adverse 
tax consequences. 


Background 
Pursuant to the terms of §§2036 and 


With the decision in 
Wall, there is some 
hope that the IRS’ 
position will be 
rescinded and that 
powers to remove 
and appoint 

corporate trustees 
may be broadened 


by Jeffrey A. Baskies 


2038 of the Internal Revenue Code of 
1986, as amended (the Code), if the 
settlor retains a power to affect the 
enjoyment of property placed in an 
irrevocable trust, then the trust princi- 
pal will be included in the settlor’s 
estate. 


Section 2036(a) provides that: 


The value of the gross estate shall include 
the value of all property to the extent of any 
interest therein of which the decedent has 
at any time made a transfer (except in case 
of a bona fide sale for an adequate and full 
consideration in money or money’s worth), 
by trust or otherwise, under which he has 
retained for his life or for any period not 
ascertainable without reference to his death 
or for any period which does not in fact end 
before his death . . . (2) the right, either 
alone or in conjunction with any person, to 
designate the persons who shall possess or 
enjoy the property or the income therefrom. 


Section 2038 provides (for transfers 
after June 22, 1936) that: 
[The gross estate of a decedent] shall in- 
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clude the value of all property . . . [t]o the 
extent of any interest therein of which the 
decedent has at any time made a transfer 
[except in case of a bona fide sale for an 
adequate and full consideration in money 
or money’s worth], by trust or otherwise, 
where the enjoyment thereof was subject 
at the date of his death to any change 
through the exercise of a power [in what- 
ever capacity exercisable] by the decedent 
alone or by the decedent in conjunction with 
any other person [without regard to when 
or from what source the decedent acquired 
such power], to alter, amend, revoke, or 
terminate, or where any such power is 
relinquished during the 3 year period end- 
ing on the date of the decedent’s death. 

If a taxpayer creates an irrevocable 
trust and appoints himself or herself 
trustee of that trust, and the trustee 
has significant powers to distribute or 
accumulate the income and the princi- 
pal of that trust, unlimited by an 
ascertainable standard, then the trust 
principal is includable in the gross 
estate of the settlor under §§2036 and/ 
or 2038 of the Code. Further, Treasury 
Regulations provide that if the settlor 
does not appoint himself or herself as 
trustee but rather reserves the power 
to remove the trustee and appoint 
himself or herself as the successor, 
then the trustee’s powers will be attrib- 
uted to the settlor, which will cause the 
inclusion of the trust property in the 
settlor’s estate, even if the settlor has 
not actually removed the trustee.! 

This position was extended by the 
IRS in Rev. Rul. 79-353, in which the 
IRS held that if a settlor creates an 
irrevocable trust nominating a corpo- 
rate trustee and granting broad discre- 
tionary powers to accumulate or dis- 
tribute income and principal, unlim- 
ited by an ascertainable standard, and 
the settlor has also retained an unre- 
stricted right to remove the corporate 
trustee and appoint another corporate 
trustee, then the attribution rules will 
cause the principal of the trust to be 


- 


included in the settlor’s estate.2 Citing 
various cases, the IRS asserted in Rev. 
Rul. 79-353 that the settlor’s reserva- 
tion of the power to remove and substi- 
tute the corporate trustee at any time 
was equivalent to the reservation of 
the trustee’s powers by the settlor.® 
The IRS argued that the settlor could 
compel the trustee to act as the settlor 
directed, or could remove a reluctant 
trustee and “shop around” for another 
which would act as the settlor in- 
structed. The threat of removal itself, 
the IRS argued, afforded the settlor 
control over the trustee’s discretion. 

After Rev. Rul. 79-353, the IRS fur- 
ther extended the scope of its reasoning 
to include removal powers held by 
beneficiaries under §2041 of the Code. 
According to the logic underlying Pri- 
vate Letter Ruling 8916032, §2041(a)(2) 
caused the assets of an irrevocable 
trust created by a third party for the 
benefit of a beneficiary to be included 
in such beneficiary’s estate if the bene- 
ficiary had the right to remove the 
trustee without cause and replace the 
trustee with a third party (even if the 
beneficiary could not appoint himself 
or herself), and if the trustee’s power 
to distribute the principal of the estate 
was not limited to an ascertainable 
standard. Thus, the IRS contends that 
beneficiaries with unrestricted removal 
powers to whom the trustee has discre- 
tion to distribute principal not re- 
stricted by an ascertainable standard 
will be deemed to hold a general power 
of appointment over the trust under 
Code §2041.4 


The Wail Decision 
e Facts 

All of the facts in Wall were stipu- 
lated.6 Cathryn Barth, the daughter 
of the decedent and personal represen- 
tative of her estate, filed a federal 
estate tax return (Form 706) on Octo- 
ber 12, 1988, and a supplemental Form 
706 on January 16, 1989. On those 
forms, the personal representative did 
not include the assets of three irrevoca- 
ble trusts created by Mrs. Wall on 
December 19, 1979, for the benefit of 
Cathryn Barth and her two daughters, 
Sarah Ann Barth and Amy Elizabeth 
Barth. Mrs. Wall appointed First Wis- 
consin Trust Company as corporate 
trustee of each trust. However, Mrs. 
Wall reserved the right to remove the 
corporate trustee and appoint a succes- 
sor corporate trustee on written notice. 


The trust required that any successor 
corporate trustee had to be a corpora- 
tion qualified to conduct a trust busi- 
ness in the United States and also had 
to be completely independent from the 
settlor. It was stipulated that Mrs. 
Wall had no power to appoint herself 
as trustee of any of the three trusts. 
In fact, First Wisconsin Trust Com- 
pany served as trustee from the date 
of appointment to the present. 

The dispositive provisions of the 
trusts gave the corporate trustee the 
power to distribute the principal and 
income of the trusts in its sole discre- 
tion for the benefit of the beneficiaries. 
There was no argument that the dis- 
positive provisions failed to contain a 
limitation on the power to distribute 
based upon ascertainable standards.® 

Relying upon Rev. Rul. 79-353, the 
IRS determined that the value of the 
three trusts must be included in Mrs. 
Wall’s estate. As personal represen- 
tative of the estate, Cathryn Barth 
then filed suit in the Tax Court. 

e IRS’ Arguments 

In its arguments to the Tax Court, 
the IRS relied upon the same cases 
previously cited to support Rev. Rul. 
79-353.7 The IRS argued that Rev. 
Rul. 79-353 provided the precise an- 
swer to the question presented in Wall 
and required inclusion of the assets in 
the estate of Mrs. Wall. 

e The Estate’s Arguments 

The estate began by systematically 
distinguishing the precedents the IRS 
alleged as supporting Rev. Rul. 79-353, 
arguing that such cases were not con- 
clusive in Wall. First, the estate ar- 
gued that in Corning v. Commissioner, 
24 T.C. 907 (1955), the taxpayer was 
not prevented from appointing a corpora- 
tion in which he was the sole share- 
holder and director as the successor 
trustee, and therefore he de facto still 
maintained the requisite power to ap- 
point himself. Such was not possible 
under the facts of Rev. Rul. 79-353, or 
in Wall. Second, the estate argued that 
Corning was based on income tax pro- 
visions, not estate tax. Income tax 
rules and estate tax rules are not to 
be construed in pari materia, the es- 
tate argued. Next, the estate asserted 
that Van Beuren v. McLoughlin, 262 
F.2d 315 (1st Cir. 1958), only sup- 
ported the decision of Rev. Rul. 79-353 
by way of dictum. The estate argued 
that statements made in dictum should 
not be deemed binding precedent.? 
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The estate cited the cases of Estate 
of Beckwith v. Commissioner, 55 T.C. 
242 (1970), and Byrum v. United States, 
311 F. Supp. 892 (S.D. Ohio 1970), 
aff'd, 440 F.2d 949 (6th Cir. 1971), 
aff'd, 408 U.S. 125 (1972), in support 
of its position. It argued by analogy 
that the holdings in those cases sup- 
ported the theory that retaining a right 
to change trustees did not cause trust 
property to be includable in the set- 
tlor’s estate. Moreover, the estate 
argued that Rev. Rul. 79-353 failed to 
consider the fiduciary duty of the cor- 
porate trustee. 

e Tax Court’s Opinion 

The Tax Court stated that the provi- 
sions in Beckwith and Byrum for distri- 
butions of principal and income were 
“arguably” reasonably ascertainable. 
Therefore, the court found neither of 
the estate’s arguments to be control- 
ling in Wall. Next, the court agreed 
with the estate that the cases cited by 
the IRS (Corning and Van Beuren) 
were not controlling. Thus, the Tax 
Court distinguished the precedents of- 
fered by both litigants. 

After distinguishing the cases sup- 
plied by the IRS as well as those 
offered by the estate, the Tax Court 
faced the precedential value of Rev. 
Rul. 79-353 and stated: “Revenue Rul- 
ing 79-353 does directly address the 
issue before us, but as already demon- 
strated, the conclusion it reached is not 
supported by cogent argument nor by 
cited cases supporting the conclusion 
reached.” (Emphasis added.)!© Thus, 
the Tax Court concluded that there 
was no binding precedent in the law; 
therefore, the court decided to review 
ab initio the fundamental question of 
the includability of the principal of the 
trusts due to the retained right to 
change corporate trustees. 

Reviewing the case as one of first 
impression, the Tax Court first found 
that the trustee’s power to distribute 
income and principal was not restricted 
by an ascertainable standard. Next, 
the court concluded that under estab- 
lished principles of trust law, it would 
be a violation of fiduciary duty for a 
trustee to administer the trusts by 
acquiescing in the wishes of the settlor 
if such were not in the beneficiaries’ 
best interests. To take actions which 
the trustee would not otherwise have 
taken regarding distribution or accu- 
mulation of income or principal, and 
the timing of the beneficial enjoyment 
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of any of the trust property because of 
a power of the settlor to remove the 
corporate trustee, would constitute mal- 
administration. The Tax Court found 
no basis te infer that any corporate 
fiduciary would risk a lawsuit by the 
beneficiaries to satisfy the whims of 
the settlor. The court then cited the 
general law regarding the duty of trus- 
tees to administer trusts in the sole 
interest of the beneficiaries, to act 
impartially in so doing, and not to 
exercise their powers for the benefit of 
anyone other than the beneficiaries. 
The court cited a passage from Bogert’s 
treatise on trusts in support of its 
decision that the trustee’s duty of fidel- 
ity to the beneficiary remains intact 
regardless of whether distributions are 
limited by an ascertainable standard.!! 
To reach its ultimate conclusion, the 
Tax Court determined that the provi- 
sions of §§2036 and 2038 of the Code 
were not violated in this case. The 
court concluded that the settlor had 
not retained a power to designate the 
persons who possess or enjoy the trust 
property nor a power to alter, amend, 
or revoke the enjoyment of the trust 
property. Therefore, the Tax Court 
found in favor of the estate and over- 
ruled Rev. Rul. 79-353, stating that the 
underlying assumptions of the revenue 
ruling violated the established princi- 
ples of law governing the administra- 
tion of trusts. The court then held that 
it would not infer any fraudulent agree- 
ment or fraudulent intent regarding 
the administration of the trusts in the 
absence of some other compelling rea- 
son to do so. Thus, the court found no 
reason to include the principal of the 
trusis in the estate of Mrs. Wall. 


Conclusion 

Until Wall, individuals desiring to 
create irrevocable trusts but wishing 
to include broader discretionary pow- 
ers to make distributions available 
through the appointment of an inde- 
pendent corporate trustee could not 
retain the power to change the corpo- 
rate trustee at will. There are many 
valid reasons why the settlors of such 
a trust might want to avail themselves 
of the broader discretionary distribu- 
tion powers available by the use of an 
independent corporate trustee; how- 
ever, there are also important reasons 
why the settlors of such trusts may 
also wish to have the power to change 


that trustee. For example, if the corpo- 
rate trustee appointed were “taken 
over” by another institution, the settlor 
may not be satisfied with the acquiring 
corporation. Or, if one of the beneficiar- 
ies were to move from the city, state, 
or even the country in which the settlor 
established the trust for the benefit of 
that beneficiary, the settlor may want 
to appoint a corporate trustee familiar 
with the location to which the benefici- 
ary has moved.!2 

The IRS position in Rev. Rul. 79-353 
has been troublesome for estate plan- 
ners and their clients. However, with 
the Tax Court decision in Wall, there 
is some hope that the IRS’ position will 
be rescinded and that powers to re- 
move and appoint corporate trustees 
in irrevocable trusts may be broadened 
in the future. 

Until Wall has been finally settled, 
it would be imprudent to incorporate 
such provisions into an irrevocable 
trust.!3 Hopefully, the Tax Court’s 
sweeping rejection of the IRS’ position 
in Rev. Rul. 79-353 will cause the IRS 
to reconsider that position, acquiesce 
in Wall and withdraw Rev. Rul. 79-353 
and the subsequent private letter rul- 
ings founded thereon. 

On the other hand, if the power to 
appoint corporate trustees at will is 
more important to the settlor than the 
ability to include a broader discretion- 
ary standard, then perhaps the safest 
alternative is still to incorporate those 
powers to remove and replace inde- 
pendent corporate trustees while limit- 
ing the discretionary powers to make 
distributions to ascertainable stand- 
ards. In each case, the estate planner 
must assist the client in evaluating his 
or her needs and interests when creat- 
ing the trust to ensure that the client 
is best served. 


1 Treas. Reg. §20.2036-1(b\(3), and 
§20.2038(a)(3). 

2 Rev. Rul. 79-353, 1979-2 C.B. 325. 

3 In support of its decision in Rev. Rul. 
79-353, the IRS cited the following cases: 
Estate of Farrell v. United States, 213 CT. 
CL. 622, 553 F.2d 637 (1977); Mathey v. 
United States, 491 F.2d 481 (3d Cir. 1974); 
Van Beuren v. McLoughlin, 262 F.2d 315 
(1st Cir. 1958); Loughridge’s Estate v. Com- 
missioner, 183 F.2d 294 (10th Cir. 1950), 
affg in part, rev’g in part, 11 T.C. 968, 
(1948); and Corning v. Commissioner, 24 
T.C. 907 (1955), aff'd per curiam, 239 F.2d 
646 (1st Cir. 1958). 

4 Priv. Ltr. Rul. 8916032; see also Priv. 
Ltr. Rul. 9113026, 9303018, and 9328015; 
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see also Berall, Hayes and Walsh, TC Okays 
Grantor’s Power to Replace Independent Trus- 
tee, Estate PLANNING (March/April 1994) at 
69. 
5 Estate of Wall v. Commissioner, 101 
TC. No. 21 (10/12/93). 
Id. 


7 See note 3, supra. 

8 See Corning v. Commissioner, 24 T.C. 
907 (1955). 

9 Estate of Wall, 101 T.C. No. 21 (10/12/ 
93). 

10 Id. 

11 Bocert, THE Law or Trusts AND TRus- 
TEES, §543 at 217 (2d ed. 1993). 

12 Compare Priv. Ltr. Rul. 9303018 in 
which the IRS considered acceptable re- 
moval provisions (which are restricted) 
which may be held by a beneficiary. In that 
case, the IRS approved a number of “safe 
harbor” reasons for removing a trustee. As 
long as the beneficiary did not have an 
unrestricted right to remove a trustee, then 
such power should not constitute a §2041 
general power of appointment. Although 
Priv. Ltr. Rul. 9303018 spoke to beneficiar- 
ies (as opposed to settlors), perhaps the 
aggressive settlor would accept a power to 
remove the trustee under such restricted 
circumstances. 

13 The IRS has 90 days to file an appeal 
after the decision has been entered. 
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TRIAL LAWYERS FORUM 


Liquor Vendor Liability: 
Is Florida Becoming a De Facto 


ince 1980, liquor vendor li- 
ability in Florida has been 
governed by F-.S. §768.125, 
which reads as follows: 

A person who sells or furnishes alcoholic 
beverages to a person of lawful drinking age 
shall not thereby become liable for injury 
or damage caused by or resulting from the 
intoxication of such person, except that a 
person who willfully and unlawfully sells 
or furnishes alcoholic beverages to a person 
who is not of lawful drinking age or who 
knowingly serves a person habitually ad- 
dicted to the use of any or all alcoholic 
beverages may become liable for injury or 
damage caused by or resulting from the 
intoxication of such minor or person. 

On its face, F.S. §768.125 is restric- 
tive. The statute is drafted in such a 
way as to exempt those who sell alco- 
holic beverages from liability for dam- 
ages caused by the person to whom the 
alcohol was sold or furnished, except 
in two relatively narrow circumstances. 
The first exception, which has to date 
generated the majority of the caselaw 
arising from this statute, is that a 
person “who willfully and unlawfully 
sells or furnishes alcoholic beverages 
to a person who is not of lawful drink- 
ing age” is not entitled to this broad 
exemption from liability. The second, 
less frequently seen exception (although 
perhaps gaining in popularity of late) 
is that a person “who knowingly serves 
a person habitually addicted to the use 
of any or all alcoholic beverages” is 
likewise not afforded the protection of 
this statute. 

It should be noted at this point that, 
although the statute could arguably 
be read to imply liability on the part 
of a social host whose behavior falls 
within one of the exceptions (through 
its use of the terms “a person” and 
“furnishes”), the Florida Supreme Court 
has declined to accept such arguments. 
Therefore, the following discussion 
should be read in a commercial context 
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only, with one notable exception. 

While the decisions in Dowell v. 
Gracewood Fruit Co., 559 So. 2d 217 
(Fla. 1990), and Bankston v. Brennan, 
507 So. 2d 1385 (Fla. 1987), had a 
limiting effect on the reach of §768.125, 
a number of recent decisions indicate 
a willingness on the part of the Florida 
courts to read the statute in such a 
way as to expand the potential liability 
of those who sell or furnish alcoholic 
beverages to persons who are claimed 
to be habitually addicted to alcohol. 
Rather than presenting an exhaustive 
analysis of the statute at the present 
date, the scope of this article will be 
limited to discussing four such recent 
decisions and to determine whether 
these decisions portend a trend in the 
making. 


The Classic Case? 


In Sabo v. Shamrock Communica- 


tions, Inc., 566 So. 2d 267 (Fla. 5th 
DCA 1990),? an almost inconceivable 
scenario is set out in the court of 
appeal’s opinion. The drinking habits 
of Daniel Hoag, who had injured the 
plaintiff Sabo in an automobile acci- 
dent, were detailed by the court in 
part, as follows: 

1. Hoag considered himself to be an 
alcoholic and/or habitually addicted to 
alcohol (in the author’s view, these 
terms are interchangeable, with the 
latter merely conforming to the lan- 
guage of the statute). 

2. Hoag typically drank a case of 
beer daily while working at a construc- 
tion job. 

3. Hoag was a regular after-work 
customer at the defendant liquor ven- 
dor’s establishment and became 
intoxicated every time he went there 
(one could assume that he was ordinar- 
ily intoxicated before he arrived at the 
bar, considering his daily beer con- 
sumption) with a normal quota of at 
least 20 shots of liquor. 

4. On each of his visits he exhibited 
all the classic signs of an intoxicated 
person. 

5. The bartenders at the establish- 
ment knew him well, to the point 
where his arrival at the bar was ac- 
knowledged in approximately the same 
fashion as Norm Peterson’s arrival at 
“Cheers.”3 

The Fifth District Court of Appeal, 
in reversing a summary judgment in 
favor of the bar owner, found that by 
indulging every inference and viewing 
all the evidence in favor of the plaintiff, 
they could not say that there was no 
issue of material fact as to whether the 
bar owner was aware that Hoag was 
habitually addicted to alcohol. The court 
found that what the plaintiff must 
show was something less than abso- 
lutely clear and direct evidence of the 


THE FLORIDA BAR JOURNAL/JUNE 1994 93 


| 


bar owner’s knowledge of the addiction. 
In other words, such knowledge (and, 
presumably, the fact of the addiction 
itself) could be shown circumstantially. 

This seems a sensible reading of the 
statute. While it is difficult to fathom 
how Hoag survived this regimen, which 
had been in effect for at least two years 
leading up to the accident, there was 
certainly evidence on the record from 
which any reasonable person might 
discern an addiction to alcohol on his 
part and the bar owner’s knowledge of 
same. 


What Notice Is Required? 

The Supreme Court of Florida, in 
Ellis v. N.G.N. of Tampa, Inc., 586 So. 
2d 1042 (Fla. 1991), took matters a 
step further. Ellis involved a “first- 
party” claim, that is, one in which suit 
was brought on behalf of the person 
alleged to have been served in violation 
of the statute. Gilbert Ellis was an 
alleged alcoholic who consumed some 
20 drinks at the defendant’s tavern 
and wrecked his automobile, with re- 
sultant brain damage suffered by Mr. 
Ellis. His guardian brought suit against 
the tavern owner. 

The Second District Court of Appeal 
upheld an order of dismissal entered 
by the circuit court, albeit on different 
grounds. The circuit court had held 
that §768.125 does not provide for a 
first party cause of action against a 
liquor seller. The court of appeal dis- 
agreed, finding that the statute was 
designed to include the person who is 
wrongfully served alcohol and subse- 
quently injured as a result of such 
service, in addition to those third par- 
ties whom he or she injures.* 

The basis for the district court’s 
affirmance of the order of dismissal 
was its reading of §768.125 together 
with F.S. §562.50. The latter statute 
provides for criminal penalties to one 
who serves alcoholic beverages to a 
person after having received written 
notice that that person is an habitual 
drunkard. The district court found the 
language and intent of these statutes 
to be sufficiently similar that they 
should be read in pari materia, and 
concluded that knowledge of a person’s 
habitual addiction to alcohol under 
§768.125 could not be demonstrated 
without the server having received the 
notice required by §562.50.5 

The Supreme Court, finding conflict 
between Ellis and Sabo, and Pritchard 


At the heart of the 
Supreme Court’s 
decision was the 

failure of the 
legislature to use the 
term “unlawfully” in 

defining the 

circumstances 

under which one 
may not serve 
alcohol 


v. Jax Liquors, Inc., 499 So. 2d 926 
(Fla. lst DCA 1986), rev. den., 511 So. 
2d 298 (Fla. 1987), quashed the district 
court’s decision. At the heart of the 
Supreme Court’s decision was the fail- 
ure of the legislature to use the term 
“unlawfully” in defining the circum- 
stances under which one may not serve 
alcohol to an habitual drunkard, hav- 
ing instead used the term “knowingly.”6 
This choice of words, said the court, 
indicated an intention on the legisla- 
ture’s part not to impose on plaintiffs 
in such cases the onerous task of hav- 
ing to demonstrate the existence of a 
criminal offense in order to establish 
civil liability. The court went on to say 
that the liquor vendor’s knowledge of 
the addiction to alcohol could be shown 
circumstantially. And, in what would 
appear to be dictum, the court added 
that evidence that an establishment 
had served a person several drinks on 
one occasion would not, in and of itself 
(the significance of this phrase will 
become apparent later), serve as a 
basis for inference of the requisite 
knowledge, while evidence of the same 
behavior by the establishment on more 
than one occasion would be.” 

The Supreme Court’s holding, while 
defensible, is harder to justify than 
was that of the Fifth District Court in 
Sabo. The decision of the Second Dis- 
trict Court in Ellis provided a bright 
line test to be used to determine 
whether the bar owner had the requi- 
site knowledge. While not without 
problems (it could always be argued 
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that the written notice was not clear 
or had not been received), this scheme 
would at least provide considerable 
clarity to those chargeable under the 
statute and would, in addition, provide 
such persons with a legitimate reason 
for refusing to serve those whom they 
might suspect of habitual drunken- 
ness. As the Second District pointed 
out, requiring written notice would do 
little to prevent the determined 
drunken driver from causing carnage, 
as he or she will always be able to find 
a tavern that has not received written 
notice of his or her predilection.® The 
same might be said, however, for the 
scheme imposed by the Supreme Court 
in Ellis, as a person habitually ad- 
dicted to alcohol will have little dif- 
ficulty in finding establishments that 
have insufficient knowledge of his or 
her habits, so that the person will 
always be able to obtain service some- 
where. 


Carrying Ellis to Extremes 

Roster v. Moulton, 602 So. 2d 975 
(Fla. 4th DCA 1992), decided on July 
8, 1992, is by far the most liberal 
reading to date of the knowledge re- 
quirement. In Roster, the circuit court 
awarded a summary judgment to a bar 
owner on the following facts: Defen- 
dant Moulton was a first-time cus- 
tomer at the defendant bar owner’s 
establishment. Moulton consumed be- 
tween eight and 10 beers and two shots 
of tequila over a period of one and 
one-half hours. Moulton left the prem- 
ises, then returned to the defendant’s 
tavern and had another beer. He ap- 
parently showed few signs of intoxica- 
tion, other than becoming loud and 
argumentative, for which behavior he 
was asked to leave the bar. After he did 
so, he was involved in an accident 
while driving his automobile, colliding 
with a bicycle being ridden by plaintiff 
Roster. 

The Fourth District Court of Appeal, 
in reversing the summary judgment 
entered by the circuit court, found the 
foregoing to be sufficient evidence to 
create an issue of fact as to whether 
the bar owner had knowledge of Moul- 
ton’s addiction to alcohol. Even though 
this was Moulton’s first visit to the 
bar, the court found that his substan- 
tial consumption of alcohol, combined 
with the fact that he did not appear to 
be impaired, would have put a reason- 
able liquor vendor on notice that Moul- 


ton was habitually addicted to alcohol, 
and therefore an issue of fact existed.9 

Roster v. Moulton puts sellers of 
alcoholic beverages in an untenable 
position. This decision implies the exis- 
tence of a duty on the part of every 
liquor vendor to monitor closely the 
intake of each of its customers, even 
those who have never before been on 
the premises, and then to stop serving 
them at some undefined point if they 
fail to exhibit any indicia of intoxica- 
tion. This result is especially hard to 
swallow when one considers that the 
Supreme Court in Sabo stated that one 
of the factors in its holding that the 
jury should be permitted to determine 
whether defendant Hoag was addicted 
to alcohol was that he consistently 
exhibited the usual signs of intoxica- 
tion when he visited the bar.!° Clearly, 
the Fourth District Court has placed 
the liquor vendor in a “Catch-22” situ- 
ation. 


Widening the Scope 

The decision of the Fourth District 
Court of Appeal in Carroll Air Systems, 
Inc. v. Greenbaum, 629 So. 2d 914 (Fla. 
4th DCA 1993), is that court’s most 
recent attempt to eviscerate §768.125. 

In Greenbaum, a wrongful death ac- 
tion was brought against the employer 
of Mills, who had become intoxicated 
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during a social event held in conjunc- 
tion with a regional meeting of an 
industry group to which his employer 
sent several representatives. Mills and 
other company employees were encour- 
aged to attend such functions. Mills 
consumed a number of alcoholic bever- 
ages at the social occasion, all of which 
were purchased by his employer. 

A jury returned substantial compen- 
satory and punitive damages against 
Mills’ employer, and the Fourth Dis- 
trict affirmed. The district court had 
little difficulty in finding that Mills 
was in the course and scope of his 
employment at the time of the accident 
which killed the plaintiff's decedent, a 
finding which is understandable and 
apparently supported by the record. 
What is troubling is the district court’s 
refusal to find that §768.125 shielded 
Mills’ employer from liability. 

The decision of the district court was 
grounded not on a finding that Mills 
was known by his employer to be 
habitually addicted to alcohol. Rather, 
the court stated that the employer’s 
fault did not arise from its having 
furnished the drinks to its employee, 
holding instead that an employer is in 
a position of “control” over its employ- 
ees and that when an employer be- 
comes aware that one of its employees 
is intoxicated at a company function, 
it must prevent such an employee from 
leaving the function in a state of intoxi- 
cation. 

In the author’s view, the Greenbaum 
decision opens up a whole new area of 
liquor liability and vitiates the legisla- 
tive intent behind §768.125. That stat- 
ute makes it clear that under only two 
circumstances, neither of which was 
shown to be present in Greenbaum, can 
a person be made liable for injuries 
caused by the intoxication of another. 
By finessing the “furnishing” issue and 
instead substituting a nebulous “con- 
trol” test, the Fourth District may have 
done more damage to the concept of 
business entertainment than the Inter- 
nal Revenue Service has done in the 
past 20 years. With this decision, em- 
ployers who permit their employees to 
imbibe at business-related functions, 
do so at their peril. 

In an ideal world, the foregoing 
problems could largely be solved by a 
legislature which was capable of defin- 
ing both the term “knowingly” and the 
phrase “habitually addicted to the use 
of any or all alcoholic beverages.” It is 


unlikely, however, that the Florida 
Legislature will attempt to define these, 
but will instead leave it to expert 
witnesses to do so.!! Such can hardly 
be expected to comfort those who sell 
alcohol as a part of making their living. 
One would hope that this growing 
tendency of the courts to let virtually 
every such case go to the jury would, 
if nothing else, encourage liquor ven- 
dors to obtain liquor liability coverage. 
More likely, however, given the direc- 
tion in which the courts seem to be 
heading, is that the legislature will 
require as a prerequisite to obtaining 
a liquor license a minimum amount of 
liquor liability insurance coverage. And 
even in this ideal world, the best efforts 
of the legislature would go for naught 
in the face of decisions such as Green- 
baum, in which the intent of the legis- 
lature has, apparently, simply been 
ignored.O 


1 Dowell v. Gracewood Fruit Co., 559 So. 
2d 217 (Fla. 1990); Bankston v. Brennan, 
507 So. 2d 1385 (Fla. 1987). The rationale 
behind these decisions was that a statute 
whose purpose was to limit vendor liability 
to a narrow set of circumstances could not 
be read to create a cause of action not 
recognized at common law. 

2The decision of the Supreme Court 
approving the district court’s ruling is found 
at 591 So. 2d 907 (Fla. 1991). 

3 Sabo v. Shamrock Communications, Inc., 
566 So. 2d 267, at 269 (Fla. 5th D.C.A. 
1990). 

4 Ellis v. N.G.N. of Tampa, Inc., 561 So. 
2d 1209, at 1211 (Fla. 2d D.C.A. 1990). 

5 Td. at 1210-15. 

6 Ellis v. N.G.N. of Tampa, Inc., 586 So. 
2d 1042 (Fla. 1991). 

7 Id. 

8 Ellis, 561 So. 2d at 1215. 

9 Roster v. Moulton, 602 So. 2d 975, at 
976 (Fla. 4th D.C.A. 1992). 

10 Sabo, 591 So. 2d at 908. 

llJt is clear that the district court in 
Roster relied heavily on affidavits of the 
appellant’s experts in arriving at its deci- 
sion. 
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TAX LAW NOTES 


An Overview of Equity Incentive 
Compensation Plans After the 
Revenue Reconciliation Act of 1993 


ttracting, retaining and 
motivating exceptional 
personnel is a key ingre- 
dient to any company’s 
long-term success. In addition to ade- 
quate financial capital, properly moti- 
vated human capital enables small and 
large businesses alike to expand and 
adapt to changing market, techno- 
logical, and competitive conditions. 

Recent increases in the effective in- 
dividual income tax rates on ordinary 
income, enacted as part of the Revenue 
Reconciliation Act of 1993 (the “act”),! 
make it attractive for businesses to 
consider instituting an equity incen- 
tive compensation plan for key em- 
ployees. These plans are advantageous 
to participants because they may pro- 
duce capital gain on the appreciation 
of the underlying stock rather than 
ordinary income. Equity incentive plans 
are also attractive to employers be- 
cause no cash is needed to fund such 
plans and the plan incentives are fo- 
cused directly on increasing the inher- 
ent value of the enterprise. 

This article reviews some of the more 
typical equity incentive compensation 
plans, their underlying business objec- 
tives, and their federal income tax 
consequences. When appropriate, this 
article also discusses certain federal 
securities and corporate law issues. 
Other employee benefit plans, includ- 
ing qualified plans subject to the Em- 
ployee Retirement Insurance Security 
Act (ERISA), are beyond this article’s 
scope. 


Recent Tax Law Changes 
Effective January 1, 1993, the mar- 
ginal income tax rates (i.e., the tax rate 
applicable to a taxpayer’s last dollar 
of income subject to tax) for individuals 
with taxable income in excess of 
$140,000 (married, filing jointly) or 
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$115,000 (single) increased from 31 to 
36 percent.? A 10 percent surtax is also 
imposed by the new law on individuals 
with taxable income in excess of 
$250,000 (whether filing jointly or in- 
dividually).3 This produces an effective 
tax rate of 39.6 percent on taxable 
income in excess of $250,000. When the 
phase-out of certain itemized deduc- 
tions, exemptions, and other “caps” are 
considered,‘ such as the ceiling on the 
amount of compensation subject to the 
Federal Insurance Contribution Act,5 
taxpayers at the highest taxable in- 
come level will have a marginal tax 
rate of approximately 44 percent. These 
effective tax rates increase the “spread” 
between capital gain tax rates, which 
were not changed by the new law, and 
ordinary income tax rates from ap- 
proximately five percent® to approxi- 
mately 16 percent’ in the highest mar- 
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ginal brackets. Although the “spread” 
may not be quite as dramatic for per- 
sons having less taxable income, there 
is still ample tax incentive to consider 
converting ordinary income compensa- 
tion into capital gain. 


Business Objectives 

A well-conceived business plan which 
is supported by sufficient financial capi- 
tal may still not succeed unless quality 
personnel are employed for its im- 
plementation. There are a myriad of 
factors which can motivate key employ- 
ees, including challenging work, time 
off for family and outside interests, an 
enjoyable working atmosphere, and em- 
ployee perquisites. However, for many 
key employees, there is no substitute 
for monetary incentive or an opportu- 
nity to become an “owner.” People at 
all levels of a business organization, 
especially top executives, middle man- 
agement, salesmen, and others instru- 
mental to its success, are financially 
motivated. 

For many companies, however, there 
is not a sufficient amount of surplus 
cash available to lure a key executive, 
retain key personnel who may consider 
greener pastures, adequately motivate 
a sales force or management team, or 
attract an outside board member. That 
is where an equity incentive compensa- 
tion plan can be most advantageous. 
Equity incentive compensation plans, 
whether outright stock grants, stock 
options, or other derivative securities, 
provide recipients a proprietary inter- 
est in the future value of the enterprise 
and do not require the company to 
surrender its valuable, and often scarce, 
cash resources. Additionally, the re- 
cipients are motivated to work toward 
increasing the company’s equity value, 
which redounds to everyone’s benefit, 
over the long term. Lastly, because the 


_ 


financial rewards may take time to 
mature as the business grows, equity 
incentive compensation plans also may 
produce lower turnover and a more 
loyal workforce. 


Conquerable Concerns 

Equity incentive compensation plans 
are equally valuable to privately and 
publicly held companies, provided pri- 
vately held companies adopt valuation 
and liquidity mechanisms which can 
mirror those which are more readily 
available to public companies. Institut- 
ing these mechanisms is often the 
reason equity compensation plans are 
dismissed as incentive alternatives be- 
cause of perceived dilution, liquidity, 
and other problems. However, all of 
these perceived deficiencies may be 
avoided with a well-drafted plan. 

e Potential Dilution 

Business owners, particularly small 
business owners, are sometimes reluc- 
tant to “give away” any share of “their” 
company. Any dilution of their equity 
is often viewed as a loss of control. 
Overcoming this hurdle often makes 
the difference between a successful 
company and one that stagnates or 
stumbles due to the lack of quality 
personnel. The fact is, an equity incen- 
tive compensation plan need not be 
synonymous with the surrender of con- 
trol. 

First of all, depending on the size of 
the equity pool set aside for the incen- 
tive program and the company’s cur- 
rent equity structure, the shareholders 
who currently “control” the enterprise 
can continue to do so through either 
traditional majority voting, veto rights, 
and/or shareholder agreements. Ad- 
ditionally, classes of nonvoting stock, 
even in Subchapter S corporations, 
could be used under the plan to ensure 
control.8 The issuing company, how- 
ever, must keep in mind that any 
limitation on the rights granted in an 
equity compensation plan may deni- 
grate from the plan’s “incentive” if the 
key employee-recipients view the plan 
as nothing more than subordinated, 
rightless equity. 

e Liquidity of Investment 

An equity-based compensation plan 
may have little incentive for key em- 
ployees if their company’s stock is not 
publicly traded because of the reduc- 
tion or absence of liquidity, and the 
difficulty of valuing the company’s 
stock. Like the dilution concern dis- 


cussed above, however, legal counsel 
can implement relatively simple valu- 
ation and cash-out mechanisms which 
can provide small companies many of 
the benefits available through the pub- 
lic equity markets. Although beyond 
the scope of this article, these mechan- 
isms could include agreed-upon for- 
mula valuations based on earnings, 
structured buyouts, and a variety of 
others. Whichever methodology is 
crafted, legal counsel should be sure 
that it is fully disclosed to and agreed 
upon by all participants prior to imple- 
menting an equity incentive compensa- 
tion plan. 

e Fiduciary Duties and Securities 
Law Compliance 

Directors and officers assume inher- 
ent fiduciary duties upon issuing secu- 
rities pursuant to an equity incentive 
compensation plan. Depending on the 
company’s existing capital structure, 
however, these duties may already ex- 
ist. Additionally, these duties are typi- 
cally relatively easy to satisfy by ad- 
hering to sound corporate policy and 
the confines of the business judgment 
rule. 

Implementing an equity incentive 
compensation program also raises fed- 
eral and state securities law issues. 
For federal securities law purposes, 
until such time as the company is 
subject to the reporting requirements 
of the Securities Exchange Act of 1934 
(the “exchange act”), sales by the com- 
pany of its securities to its employees 
pursuant to an equity incentive com- 
pensation plan are exempt from regis- 
tration under the Securities Act of 
1933 (the “securities act”) pursuant to 
§3(b) if the requirements of Rule 701 
promulgated thereunder are satisfied. 
Securities received by the employees 
are “restricted securities.” Any resale 
of the securities, therefore, must be 
registered under the securities act, 
unless an exemption from registration 
is available. Ninety days after the 
company becomes subject to the ex- 
change act’s reporting requirements, 
employees can resell their shares with- 
out registration in reliance on Rule 
144. 

Subsequent to the company becom- 
ing subject to the exchange act’s re- 
porting requirements, sales by the com- 
pany of its securities to its employees 
pursuant to an equity incentive com- 
pensation plan may be exempt from 
registration under a private placement 


exemption or can be registered on Form 
S-8. If stock is sold pursuant to a 
private placement exemption, the stock 
will be considered “restricted securi- 
ties” and subject to resale limitations. 

The grant of securities to executive 
officers and directors is subject to §16(b) 
liability unless the plan is qualified 
under Rule 16b-3 of the exchange act. 
This issue must be addressed in con- 
nection with the public offering of the 
company’s stock. 


Alternative Equity Incentive 
Compensation Plans 

This section addresses various equity 
incentive compensation plans and their 
federal income tax consequences. 

e Stock Bonuses 

The company could adopt a stock 
bonus plan and award shares of stock 
to employees as a bonus at no cost to 
the employee or a cost below the fair 
market value of such shares. The 
amount and type of stock awarded 
under the plan can be determined by 
management or the board in its or 
their discretion, or pursuant to an 
established performance formula. 

The company must have authorized 
but unissued shares available to fund 
a stock bonus plan. If, at the time the 
board adopts a stock bonus plan, it 
does not have sufficient authorized but 
unissued shares to fund the plan, the 
company will need to increase its 
authorized common stock by obtaining 
stockholder approval for an amend- 
ment to its articles of incorporation. 

Assuming that there are no transfer 
or forfeiture restrictions on the stock, 
the employee recognizes ordinary in- 
come in the year he or she receives the 
stock in an amount equal to the excess 
of the fair market value of such stock 
on the date of receipt over the amount, 
if anv, the employee paid for the 
shares.? The company is entitled to a 
tax deduction in an amount equal to 
the ordinary income reported by the 
employee, provided that the company 
has withheld and paid over the income 
taxes due from the employee on the 
compensation he or she reports with 
respect to the stock received.!° The 
employee’s tax basis for the stock is 
equal to its fair market value on the 
date he or she includes it in income. 

If there are transfer or forfeiture 
restrictions on the stock, the employee 
recognizes no income until such trans- 
fer or forfeiture restrictions lapse, at 
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which time he or she will recognize 
ordinary income in an amount equal 
to the excess of the then fair market 
value of such stock over the amount 
the employee paid for such stock.1! The 
company is entitled to a tax deduction 
in an amount equal to the ordinary 
income reported by the employee in the 
year the employee reports such income 
(subject to the tax withholding obliga- 
tion discussed in the preceding para- 
graph). The employee’s tax basis for 
the stock is equal to its fair market 
value on the date he or she includes it 
in income. 

There is one exception to the rule 
discussed in the immediately preced- 
ing paragraph. If the stock is subject 
to transfer or forfeiture restrictions at 
the time it is received, the employee 
may elect, within 30 days thereafter, 
to include the stock in income pursuant 
to the rules discussed above.!2 This 
election permits the employee to fix his 
or her income and tax basis for the 
stock at the time the election is made 
rather than when the restrictions lapse. 
However, if the employee later forfeits 
the shares, the employee will not be 
permitted to claim a deduction for the 
income previously included at the time 
he or she made the election.% 

An employee will recognize capital 
gain (long- or short-term, depending 
on his or her holding period for the 
shares) when the employee sells his or 
her bonus shares in an amount equal 
to the excess of the sales proceeds over 
his or her tax basis in the shares.!4 
This difference represents the capital 
appreciation of the company’s equity 
which the plan is designed to increase. 

e Nonqualified Stock Options 

A company could adopt a nonquali- 
fied stock option plan (NQO plan). 
Under this plan, the company could a) 
set any exercise price (including a zero 
exercise price); b) impose any limita- 
tions on exercise; c) impose any limita- 
tions on transfer of stock received upon 
exercise; or d) adopt any rules with 
respect to implementation of the plan, 
that it desires. The principal differ- 
ences between an NQO plan and an 
incentive stock option plan (ISO plan), 
discussed below, are that x) none of the 
NQO’s would have to comply with any 
of the federal income tax restrictions 
applicable to ISO’s, and y) none of the 
NQO’s would qualify for the advanta- 
geous tax treatment applicable to ISO’s. 

The company’s board can adopt an 


NQO plan without obtaining stock- 
holder approval, provided that the plan 
does not constitute waste of corporate 
assets. If the company’s stock is traded 
on an exchange, exchange rules may 
require the company to obtain stock- 
holder approval of the plan. 

An employee generally recognizes 
no income when an NQO is granted.15 
Instead, when he or she exercises an 
NQO, the employee recognizes taxable 
income equal to the “spread” (i.e., the 
excess of the then fair market value of 
the stock received over the option exer- 
cise price).!6 Such income is fully tax- 
able to the employee at the ordinary 
income tax rates in effect at the time 
the employee exercises the NQO. The 
company is entitled to a tax deduction 
in an amount equal to the spread at 
the time the employee exercises the 
NQO. The employee’s tax basis in the 
shares received upon exercise of an 
NQO is equal to the fair market value 
of such shares on the option exercise 
date. 

An employee recognizes capital gain 
or loss (long- or short-term depending 
on his or her holding period for the 
shares) when the employee sells his or 
her shares in an amount equal to the 
difference between the sales proceeds 
and the employee’s tax basis in the 
shares. Again, this difference is the 
stock’s appreciation in value. 

Oftentimes an employer will grant 
an employee NQO’s together with a 
right to receive a cash bonus.!7 One 
purpose of the cash bonus is to provide 
the employee with the cash to pay the 
taxes on the “spread” in the NQO at 
the time of exercise. Alternatively, the 
plan could permit “cash-less” exercises 
which entitle optionees to receive the 
net value of their NQO or ISO in stock 
and do not require any cash payment 
upon exercise. 

e Incentive Stock Options 

The company could adopt an ISO 
plan. Unlike an NQO plan, an ISO 
plan must comply with numerous statu- 
tory requirements. However, the op- 
tions granted under an ISO plan qual- 
ify for more advantageous tax treat- 
ment to the employee, as discussed 
below. The board must approve an ISO 
plan and the stockholders must adopt 
the plan within one year before or after 
the plan was approved by the board.1® 

Employees receive more favorable 
tax treatment for ISO’s than for NQO’s. 
An employee recognizes no income 
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when an ISO is granted nor when it is 
exercised.!9 The employee’s tax basis 
in the shares received upon exercising 
an ISO is equal to the exercise price for 
such ISO. The company receives no 
deduction when an ISO is granted or 
when it is exercised. The employee 
reports capital gain or loss (always 
long-term if he or she meets the hold- 
ing period rules described below) when 
ISO shares are sold in an amount equal 
to the excess of the sales price for such 
shares over his or her basis in the 
shares. 

The company receives no deduction 
when the employee sells ISO shares. 
The foregoing rules only apply if the 
employee holds the shares received 
upon exercise of an ISO for at least 1) 
two years from the date of grant of the 
ISO and 2) one year from the date of 
exercise of the ISO. If the employee 
does not hold his or her ISO shares for 
the requisite holding periods, in gen- 
eral, the employee must report ordi- 
nary income when he or she sells the 
shares equal to the difference between 
1) the fair market value of such shares 
on the exercise date, or, if less, the 
sales price, and 2) the option price, and 
the company is entitled to a corre- 
sponding tax deduction. 

Additional statutory requirements2° 
to which an ISO plan must adhere are 
as follows: 

i) Eligible Participants—The option- 
ees must be employees of the company, 
its parent, or a subsidiary of the com- 
pany at all times during the period 
beginning on the grant date of the ISO 
and ending three months before the 
exercise of the ISO. 

ii) Employment Purpose—An ISO can 
only be granted in connection with 
employment. 

iii) Contents of Plan—The ISO plan 
must specifically identify the class of 
employees eligible to receive ISO’s and 
the aggregate number of shares avail- 
able for ISO grants. 

iv) Timing of Grants—An ISO must 
be granted within 10 years from the 
date the ISO plan is adopted. 

v) Expiration of Options—An ISO is 
not exercisable more than 10 years 
after its grant date. 

vi) ISO Exercise Price—The exercise 
price of an ISO cannot be less than the 
fair market value of the underlying 
stock on the grant date. 

vii) Transferability—An ISO is not 
transferable, except by will or the laws 


of descent. 

viii) Significant Shareholders— 
Optionees at the date of grant cannot 
own stock possessing more than 10 
percent of the total combined voting 
power of all classes of stock of the 
company. This rule does not apply if 
at the time the ISO is granted the 
exercise price is at least 110 percent 
of the stock’s fair market value and is 
not exercisable after the expiration of 
five years from the grant date. 

ix) Limit on Amount of ISO’s—ISO’s 
which are exercisable for the first time 
during any calendar year are subject 
to a cap of $100,000 (by reference to 
the fair market value of the underlying 
stock, determined at the grant date). 

¢ Other Plans 

There are other equity-based incen- 
tive compensation plans, such as stock 
appreciation right plans, deferred and 
contingent cash, or stock compensation 
plans and phantom stock plans, which 
are or can be linked to a company’s 
earnings performance and equity in- 
creases. Stock, cash, or a mix of the 
two may be used and the formula used 
can be creatively tailored to each com- 
pany’s unique circumstances. A thor- 
ough discussion of these plans is be- 
yond the scope of this article, but legal 
counsel should advise clients of all of 
the available alternatives. 


Conclusion 

Implementing equity incentive com- 
pensation plans can allow companies 
to remain competitive and expand their 
businesses. Well-devised plans comple- 
ment a sound business plan and ade- 
quate financial capital. However, each 
plan produces corporate, tax, and secu- 
rities law issues which legal counsel 
must be apprised of to properly enable 
small and large businesses to formu- 
late a plan which best achieves the 
company’s objectives. 


1 The Revenue Reconciliation Act of 1993 
is Title XIII of the Omnibus Budget Recon- 
ciliation Act of 1993, Pub. L. No. 103-66. 

2 See Act §13201, amending §1 of the 
Internal Revenue Code of 1986, as amended 
(the Code). All “§” sign references herein are 
to the act or the Code, as indicated, or to 
the Treasury Regulations promulgated un- 
der the Code. 

3 Act §13202, amending Code §§1, 531 
and 541. 

4 See Act §§13204, 13205, and 13207, 
amending Code §§68(f), 151(d)(3)(e), 1402, 
3121, 3122, 3125, 3231 and 6401(c). 


5 Act §13207, amending Code §§1402, 
3121, 3122, 3125, 3231 and 6413(c). 

6 The difference between the highest 
pre-act marginal individual tax rate of 33 
percent applicable to ordinary income and 
the highest capital gain tax rate of 28 
percent. 

7 The difference between approximately 
44 percent, the highest marginal individual 
tax rate for ordinary income under the new 
law, and the highest capital gain tax rate 
of 28 percent. 

8 Nonvoting stock is not considered a 
second class of stock for purposes of the 
Subchapter S prohibition on more than one 
class of capital stock. 

9 §1.83-1(a)(1). 

10 §1.83-6(a)(1) and (2). 

1 See §§1.83-1(a)(1) and 1.83-3(b). 

12 §1.83-2. 

Id, 

14 §1001. 

15 Income is only recognized if the option 
is traded on a public market so as to 
establish an ascertainable value. 

16 §1.83-1(a)(1). 

17 Often in the form of a stock apprecia- 
tion right. 

18 §422(b)(1). 

19 See §§422 and 421. 

20 See §422. 
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LOCAL GOVERNMENT LAW 


Local Government’s Right to Grant 
an Exclusive Franchise for 


nder Florida law, counties 

are specifically autho- 

rized to provide and regu- 

late waste and sewage col- 
lection and disposal and, although state 
law does not specifically mandate ex- 
clusive franchises, such contracts are 
certainly contemplated.! The power to 
grant an exclusive waste franchise has 
repeatedly been upheld as a proper 
exercise of a local government’s police 
powers and is almost always exempt 
from the reach of federal and state 
antitrust laws. These subjects are ex- 
plored in detail in this article. 


Exclusive Waste Franchises 
Under Florida law, a county’s powers 
include, inter alia, providing and regu- 
lating waste, sewage collection and 
disposal, disposal of solid waste, and 
entering into contracts regarding these 
activities.2 Similarly, municipalities are 
authorized by F.S. §180.06(5) (1993), 
to provide for the collection and dis- 
posal of garbage and, like a county, 
may monitor solid waste disposal. In 
fact, municipalities may exercise any 
power for municipal purposes, except 
when expressly prohibited by law.? 
Generally, a local government may 
perform the function of waste removal 
directly through its own employees, 
under a public contract (franchise), or 
by requiring a license or permit to 
collect, transport, or dispose of such 
substances.‘ A franchise is “a contract 
with a sovereign authority by which 
the grantee is licensed to conduct such 
a business within a particular area and 
it may prohibit others from engaging 
in the same business within a pre- 
scribed area for a given period of time.” 
West Coast Disposal Service, Inc. v. 
Smith, 143 So. 2d 352, 353 (Fla. 2d 
DCA 1962). Thus, the holder of a 
franchise performs functions which are 


Waste Removal 


Based on Florida’s 
comprehensive 
scheme for solid 
waste regulation, a 
local government's 
power to grant an 
exclusive franchise 
for waste removal 
can be inferred 


by Ellen M. Leibovitch 


quasi-governmental in nature. Id. 
Though a local government’s author- 
ity to grant exclusive franchises for 
waste removal is not specifically men- 
tioned in the Florida Statutes, such 
authority “should be coastrued to incor- 
porate necessarily implied powers in- 
cluding, among others, the authority 
to enter into contractual obligations.” 
Opinion of Attorney General, vol. 73, 
p. 58.5 Moreover, the term of years for 
which an exclusive franchise may be 
granted is a discretionary matter. Id. 
Ch. 403 actually contemplates exclu- 
sive franchises for solid waste collec- 
tion. Specifically, §403.702(2)(p) antici- 
pates that counties and municipalities 
will, when contracting for solid waste 
services, “assure that such services are 
provided on the most cost-effective ba- 
sis” (emphasis added). Similarly, a mu- 
nicipal corporation can contract with 
one or more persons or corporations for 
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the collection and removal of waste and 
may grant an exclusive privilege to a 
contractor or licensee to make such 
collection and removal for a specified 
period.® 

In fact, a local government’s grant 
of an exclusive franchise for waste 
removal has routinely been upheld by 
Florida courts. See Pahokee Housing 
Authority, Inc. v. South Florida Sanita- 
tion Company, 478 So. 2d 1107 (Fla. 
4th DCA 1985); Charlotte County v. 
Fiske, 350 So. 2d 578 (Fla. 2d DCA 
1977); United Sanitation Services of 
Hillsborough, Inc. v. City of Tampa, 
302 So. 2d 435 (Fla. 2d DCA 1974); 
West Coast Disposal Service, Inc. v. 
Smith, 143 So. 2d 352 (Fla. 2d DCA 
1962). The policy behind this may be 
gleaned from the following: “The most 
widely accepted . . . basis for the deci- 
sions sustaining the validity of ordi- 
nances prohibiting anyone other than 
the city itself, or its independent con- 
tractor, from transporting garbage is 
that the public health can best be 
protected if the city authorities have 
put [sic] one scavenger to supervise.” 
Porter v. Suburban Sanitation Service, 
Incorporated, 196 S.E. 2d 760, 768 
(N.C. 1973). 

Furthermore, a local government’s 
grant of an exclusive franchise has 
similarly been upheld in other con- 
texts. See Jarrell v. Orlando Transit 
Co., 167 So. 664 (Fla. 1936) (municipal- 
ity’s grant of an exclusive franchise to 
operate a bus service upheld). How- 
ever, if a city’s ordinance has no reason- 
able relationship to the morals, health, 
welfare, and safety of its citizens, the 
ordinance may be an unauthorized ex- 
ercise of the police power. See City of 
Ormond Beach v. County of Volusia, 
535 So. 2d 302 (Fla. 5th DCA 1988); 
United Sanitation Services of Hillsbor- 
ough, Inc. v. City of Tampa, 302 So. 2d 
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435 (Fla. 2d DCA 1974). 


Antitrust Concerns 
as to Exclusivity 

The state action exemption to the 
federal antitrust laws has its origins 
in the case of Parker v. Brown, 317 
U.S. 341, 63 S. Ct. 307, 87 L. Ed. 2d 
315 (1943). In Parker, the Supreme 
Court held that the federal antitrust 
laws did not prevent the State of Cali- 
fornia from instituting a marketing 
program for raisins. Recognizing that 
such a program might well have been 
in violation of the Sherman Act had it 
been privately run, the Court held that 
the state’s involvement exempted the 
program from antitrust scrutiny. The 
Parker decision rests on basic princi- 
ples of federalism, i.e., neither the 
express language nor the legislative 
history of the Sherman Act evidenced 
an intention on the part of Congress to 
restrain state action. 

After Parker, the issue arose as to 
whether the antitrust exemption for 
state action applied to anti-competitive 
conduct by subordinate governmental 
entities such as counties and cities. In 
the case of City of Lafayette v. Loui- 
siana Power and Light Co., 435 U.S. 
389, 98 S. Ct. 1123, 55 L. Ed. 2d 364 
(1978), a private utility company 
brought an action against several Loui- 
siana cities challenging various anti- 
competitive practices in the operation 
of the cities’ electrical utility systems. 
The Supreme Court rejected the con- 
tention that municipalities, like states, 
were immune from the reach of the 
federal antitrust laws and held that a 
city could be sued for antitrust viola- 
tions committed by its wholly owned 
power company. Nonetheless, the court 
observed that a municipality could in- 
voke the Parker doctrine where “a 
clearly articulated and affirmatively 
expressed” state policy was the source 
of the anti-competitive conduct at issue. 
The Court noted that the state need not 
issue a legislative directive to act in an 
anti-competitive manner but that the 
state must have had some expectation 
that the municipality would engage in 
economic regulation of the particular 
area. Id. at 415, 98 S. Ct. at 1138.7 

In the case of Town of Hallie v. City 
of Eau Claire, 471 U.S. 34, 105 S. Ct. 
1713, 85 L. Ed. 2d 25 (1985), the Court 
held that a state’s “clearly articulated 
and affirmatively expressed” policy to 
displace competition with regulation 


may be gleaned from an overview of the 
state statutes concerning the area in 
question. Town of Hallie, 105 S. Ct. at 
1718-1719. In cases interpreting the 
“clearly expressed state policy” require- 
ment, statutory framework plays a sig- 
nificant role in determining whether 
the state intended to displace competi- 
tion in a particular area. In Florida, 
the statutory scheme (F.S. Chs. 125, 
166, 180, and 403) clearly contemplates 
that competition for solid waste serv- 
ices will be displaced by cost-efficient 
methods, which may, in fact, include 
exclusive franchising. See Tri-State Rub- 
bish, Inc. v. Waste Management, Inc., 
803 F. Supp. 451 (D. Me. 1992). The 
issue is whether the restriction of com- 
petition was a “foreseeable result” of 
the state policy. Id.8 Active supervision 
by the state itself is not required. Town 
of Hallie, 105 S. Ct. at 1720. 

The Supreme Court in Town of Hallie 
clarified that where state or municipal 
regulation of a private party is in- 
volved, active state supervision must 
be shown even when a clearly articu- 
lated state policy exists. Town of Hal- 
lie, 105 S. Ct. at 1720. By this, regula- 
tory oversight is ensured and a “price- 
fixing” arrangement is prevented. Id. 
The state’s supervision of a private 
party’s anti-competitive activities may 
be accomplished through its local gov- 
ernmental unit. Tom Hudson & Associ- 
ates, Inc. v. City of Chula Vista, 746 
F.2d 1370 (9th Cir. 1984); Savage v. 
Waste Management, Inc., 623 F. Supp. 
1505 (D.C.S.C. 1985). 

Consequently, if the private party 
which is awarded an exclusive waste 
removal franchise from a local govern- 
ment is named in an antitrust lawsuit, 
it will be required to show active state 
supervision of its franchise. If the court 
finds that the local government acted 
pursuant to a clearly articulated and 
affirmatively expressed state policy 
when it awarded the franchise, then 
the likelihood is that the franchisee 
hauler will be able to avail itself of the 
state action doctrine, thereby preclud- 
ing any liability under the antitrust 
laws. Id. See Tri-State Rubbish, Inc. v. 
Waste Management, Inc., 803 F. Supp. 
451 (D. Me. 1992). 

Thus, the circumstances in which 
state action immunity is available to 
municipalities can be summarized as 
follows: 


First, the antitrust laws do not apply to 


actions taken by a municipality if the mu- 
nicipality’s restriction of competition is an 
authorized implementation of state policy; 
Second, the antitrust laws do not apply if 
state law authorizes a municipal action by 
a general grant of authority to engage in the 
type of conduct in question; 

Third, in deciding whether state law 
authorizes the restriction of competition in 
question, the court must decide whether 
suppression of competition is a foreseeable 
result of what the state statutes authorize; 
and 


Fourth, in applying the state action doc- 
trine, the court should not recognize an 
exception for conspiracy, bribery or any 
similar activity—with the possible market 
participant exception, i.e., when a city acts 
as a private firm. 


Tri-State Rubbish, Inc. v. Waste Man- 
agement, Inc., 803 F. Supp. 451, 455 
(D. Me. 1992), citing to Fisichelli v. City 
Known as Town of Methuen, 956 F.2d 
12 (1st Cir. 1992). 

There have been a number of cases 
in which a municipality’s exclusive 
grant of a franchise for waste removal 
has been challenged as violating the 
federal antitrust laws. In these cases, 
courts have held that such franchises 
were beyond the reach of the antitrust 
laws in light of the state action doc- 
trine.9 

Finally, under the Local Government 
Antitrust Act, 15 U.S.C. §35, et seq., 
antitrust claimants can no longer re- 
cover compensatory damages, treble 
damages, costs, interest, or attorneys’ 
fees from any local government found 
liable under the antitrust laws. The act 
effectively restricts municipal antitrust 
liability to declaratory and injunctive 
relief. Similarly, F.S. §542.235 immu- 
nizes local governments from civil pen- 
alties, damages, interest, costs, and 
attorneys’ fees arising in an antitrust 
lawsuit. Moreover, under §542.20, any 
activity or conduct exempt from prose- 
cution under the federal antitrust laws 
is also exempt under the Florida act. 
Thus, the state action doctrine is appli- 
cable to lawsuits brought under the 
state antitrust act. Sebring Utilities 
Commission v. Home Savings Associa- 
tion of Florida, 508 So. 2d 26 (Fla. 2d 
DCA 1987). 


Conclusion 

Based on Florida’s comprehensive 
scheme for solid waste regulation, a 
local government’s power to grant an 
exclusive franchise for waste removal 
can be inferred, and a local govern- 
ment’s grant of an exclusive franchise 
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for waste removal has repeatedly been 
upheld. If a local government does, in 
fact, grant an exclusive franchise for 
waste removal, both the local govern- 
ment and franchisee hauler will likely 
be able to take advantage of the state 
action doctrine and become insulated 
from federal and state antitrust liabil- 
ity. 0 


1 Fra. Stat. §§125.01(1)(k)1, 403.702(1)(p), 
403.706(8) & (9) (1993). 


2See Fra. Stat. §125.01(1)(k)1, 


President’s Page 


Continued from page 14 


present resources more effectively, lis- 
tening and communicating with our 
members. The committee work is the 
culmination of two years of effort. It 
lays the foundation on which Bill Blews 
can build so that we not only have the 
best member communications possible, 
but also have a ready response appara- 
tus for attacks from the outside. Our 
response system to the PrimeTime Live 
program this year provided a prototype 
for future success in this regard. 

The full fruit of this year’s efforts 
will not be visible for at least three or 
four years. Nonetheless, I already see 
a difference in our members’ attitudes, 
in their recognition of the need for and 
benefits of change, and in their re- 
newed commitment to the ethical val- 
ues which bind us together as a 
professional community. It is hearten- 
ing to see lawyers seizing these new 
opportunities to make the Bar and 
themselves the best they can be. To- 
gether we can more effectively carry 
out the responsibilities of a unified 
bar—to help our members, and through 
them, serve the public and common 
good. 

As I traveled the state and nation, 
Florida lawyers constantly impressed 
me and made me proud to be one. As 
good as the lawyers in other states 
are, our lawyers seem to be on the 
leading edge, pioneers in addressing 
the concerns and new issues facing the 
profession. As I visited editorial boards, 
I asked presidents of the local volun- 
tary bars and the local Board of Gover- 
nors representative to accompany me. 
This way I could give the newspapers 
local examples of the ways our lawyers 
are making a positive difference in 


§125.01(1)(k)2, §125.01(3); see also 
§403.706(8) (a county may enter into a 
written agreement to assist it in its solid 
waste management responsibilities) and 
§403.706(9) (anticipates exclusive franchises 
for the handling of solid waste). 

3 See §166.021. A municipality may not 
take any action on a matter preempted to 
state or county government by the constitu- 
tion, by general law, or pursuant to a county 
charter. §§166.021(3)(c) & (d). 

4McQuillin Mun. Corp. §24.242 (3d ed.). 

5 See Fia. Star. §125.01(3)(a). 

§ McQuillin Mun. Corp. §24.251 (3d ed.). 

7 See Central Iowa Refuse Systems, Inc. 
v. Des Moines Metropolitan Solid Waste 


their communities, from the impact of 
their donated legal services, to their 
law related education programs’ teach- 
ing mediation skills to resolve school 
conflicts, to the judicial efforts to com- 
bat domestic violence. Our lawyers are 
also making a positive difference in the 
legal system from improved access for 
the middle class to their professional- 
ism efforts in the courtroom. In short, 
Florida lawyers’ actions demonstrate 
they care about improving life for oth- 
ers. 

I hope this year gave each of you a 
sense of being an integral part of our 
professional community, especially for 
those who have felt isolated, without a 
voice or an opportunity to participate. 
We are only as effective as our least 
involved member. This has been a 
great beginning of our Bar’s renewal. 
However, like the Chinese proverb, it 
is only the first step of our collabora- 
tive journey to be the best lawyers we 
can be in the best Bar. I look forward 
to working with you on that journey. 

Our world is always changing. With 
the rapid changes facing the profession 
and law practice over the next 10 
years, we can easily feel like hamsters 
on a wheel—running faster, using more 
energy yet feeling we accomplish less. 
Keeping a positive attitude is my anti- 
dote for this condition. I use Max 
Ehrman’s “Desiderata,’ which I keep 
in my desk drawer and pull out as 
needed to replenish my “sunshine res- 
ervoir.” It is like a tea break in the 
afternoon—a refreshing pause. May it, 
or something like it, help you keep 
peace with your soul, and amid the 
trickery, drudgery, and disappoint- 
ments of life, let you see the beauty 
and wonder of the world and people 
around us. May warm smiles and sun- 
shine always be with you. 0 
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Agency, 715 F.2d 419, 424 (8th Cir. 1983) 
(state authorization can “be inferred, from 
concurrent state acts evincing a policy favor- 
ing regulation or from a delegation of author- 
ity to a municipality to act in an area which 
has customarily been regulated in an anti- 
competitive manner”). 

8 See also Falls Chase Special Taxing 
District v. City of Tallahassee, 788 F.2d 711 
(11th Cir. 1986), and Auton v. Dade City, 
783 F.2d 1009 (11th Cir. 1986) (the Florida 
legislative scheme contemplated municipali- 
ties would engage in anti-competitive con- 
duct in the course of providing their citizens 
with water); Price v. City of Ft. Pierce, 625 
F. Supp. 979 (S.D. Fla. 1986) (pursuant to 
Florida’s Community Redevelopment Act of 
1969, the City of Ft. Pierce and its redevel- 
opment agency selected a single developer 
for redevelopment of blighted areas in the 
community and city). 

9E.g., L & H Sanitation, Inc. v. Lake 
City Sanitation, Inc., 769 F.2d 517 (8th Cir. 
1985); Tom Hudson & Associates, Inc. v. 
City of Chula Vista, 746 F.2d 1370 (9th Cir. 
1984); Hybud Equipment Corp. v. City of 
Akron, Ohio, 742 F.2d 949 (6th Cir. 1984); 
Central Iowa Refuse Systems, Inc. v. Des 
Moines Metropolitan Solid Waste Agency, 
715 F.2d 419 (8th Cir. 1983); Sun Valley 
Disposal Co., Inc. v. Silver State Disposal 
Co., 420 F.2d 341 (9th Cir. 1969); Tri-State 
Rubbish, Inc. v. Waste Management, Inc., 
803 F. Supp. 451 (D. Me. 1992); C&A 
Carbone, Inc. v. Town of Clarkstown, 770 
F. Supp. 848 (S.D.N.Y. 1991); Savage v. 
Waste Management, Inc., 623 F. Supp. 1505 
(D.C.S.C. 1985); and Chambers Development 
Company, Inc. v. Municipality of Monroeville, 
617 F. Supp. 820 (W.D. Penn. 1985). 


Ellen (Waldman) Leibovitch attended 
the University of Florida College of 
Law and graduated in 1986. She is 
an associate attorney in the commer- 
cial litigation department of Adorno 
& Zeder, P.A., in Miami. Ms. Leibo- 
vitch concentrates in the areas of 
federal civil rights, labor and em- 
ployment, and municipal law. 
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half of the Local Government Law 
Section, H. Hamilton Rice, Jr., chair, 
and Maureen S. Sikora and Michael 
K. Grogan, editors. 
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ENVIRONMENTAL & LAND USE LAW 


Emerging Property Rights Protection 


he question repeatedly 

arises as to when land use 

regulation constitutes a 

“taking” requiring com- 
pensation under the state and federal 
constitutions. Florida enacts approxi- 
mately 3,000 regulations per year. 
Rules, for example, that are aimed at 
protecting certain classes of citizens, 
wildlife, or plant habitats, may se- 
verely restrict development of large 
areas of the state. A recent appellate 
case, Aspen-Tarpon Springs, Ltd. v. 
Stuart, 19 Fla. L. Weekly D173 (Fla. 
1st DCA Jan. 18, 1994), illustrates how 
some governmental regulations may 
infringe on the constitutional rights of 
Florida property owners, and when 
they rise to the level of “going too far,” 
requiring the payment of just compen- 
sation.! 

In Stuart, the owners of a mobile 
home park filed a complaint challeng- 
ing the constitutionality of certain sec- 
tions of The Florida Mobile Home Act.? 
Specifically, §723.061(2) of the act pro- 
vides that a mobile home park owner 
who wishes to change the land use 
must either pay for the tenants to 
move to another comparable park 
within 50 miles or purchase the mobile 
homes from the tenants at a statutorily 
determined value. The mobile home 
park owners argued that compliance 
with this provision in effect required 
them to hold their property out for rent 
in perpetuity, that the statute trans- 
ferred a possessory interest in their 
land to the tenants and ultimately, 
constituted a taking of their property 
without compensation in violation of 
both the federal and state constitu- 
tions.3 

While both the trial and appellate 
courts determined that the statute was 
rationally related to a legitimate pur- 
pose and substantially accomplished 


It is important to 
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government’s need 
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property owner’s 
right to enjoy 
property without 
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legitimate state purposes, the First 
District Court of Appeal nonetheless 
determined that §723.061(2) constituted 
an unconstitutional taking of property 
without compensation. It held that the 
statute essentially authorized a per- 
manent physical occupation of the park 
owners’ property, effectively extinguish- 
ing one of their fundamental attributes 
of property ownership—the fundamen- 
tal right to occupy one’s land.4 
Recently, in Flotilla, Inc. v. State of 
Florida, Case No. 90-2356 (Fla. Cir. 
Ct. 1993), the Manatee County circuit 
court reached a similar conclusion that 
a compensable taking occurred when 
a property owner claimed it was pre- 
cluded from developing a portion of its 


property because a pair of bald eagles 
had been discovered nesting on the 
property. After the eagles were discov- 
ered, the Florida Game and Fresh 
Water Fish Commission halted devel- 
opment on the affected portion of the 
property because the eagles and their 
habitat were protected under both state 
and federal law. The trial court found 
a compensable taking had occurred 
once the development was stopped be- 
cause the market value of the whole 
property decreased as a result of its 
becoming a preservation area consti- 
tuting, in effect, a physical invasion of 
the property. 

On March 16, 1994, the Second Dis- 
trict Court of Appeal in Flotilla, Inc. 
v. Florida Game and Fresh Water Fish 
Commission, 1994 WL 84110 (Fla. 2d 
DCA March 16, 1994), reversed the 
Manatee County circuit court judg- 
ment in favor of the landowner. The 
appeals court found no physical taking 
had occurred, but also no regulatory 
taking had occurred. It found instead 
an “environmental taking,’ and the 
loss of 44 of 150-plus acres was not a 
deprivation of “substantial economic 
use” as required to recover under the 
constitution’s prohibition of government 
takings without just compensation. 

These cases present just a few exam- 
ples of incidents in Florida where gov- 
ernmental regulation clashes with 
private property rights. The battle oc- 
curs nationwide. Dolan v. City of Ti- 
gard, 854 P.2d 437 (Or. 1993), an 
Oregon case pending before the U.S. 
Supreme Court, may provide additional 
guidance on how far regulation may 
go before becoming an unconstitutional 
taking. In Dolan, the property owner, 
John Dolan, applied for a permit to 
remove an existing building in the 
city’s downtown area to construct a 
new, larger one in its place for A-Boy 
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Electric. The city required the property 
owner to dedicate the portion of his 
property lying within the 100-year flood 
plain for improvement of a storm drain- 
age system and also to dedicate a 
15-foot strip for use as a pedestrian/ 
bicycle pathway. 

The property owner did not object to 
the city’s requirement that he provide 
land for drainage and bikepaths for the 
proposed project’s own needs and im- 
pacts. He objected to being required to 
donate drainage and bikepaths to ac- 
commodate the impacts of others. The 
Oregon Supreme Court took an un- 
usual view of Nollan v. California 
Coastal Commission, 483 U.S. 825 
(1987), the 1987 Supreme Court case 
which requires the existence of a close 
connection or nexus between a develop- 
ment’s impacts and the public resource 
being protected in order for an exaction 
to survive constitutional scrutiny. The 
Oregon court found that, because Mr. 
Dolan’s office buildings could generate 
some drainage and bike-rider traffic, 
the unrelated general drainage and 
bikepath property could be exacted 
without compensation.® Mr. Dolan died 
of leukemia in 1993 but his wife, 
Florence, continued this fight and 
sought review of the Oregon decision 
in the U.S. Supreme Court. “They [the 
city government] are taking our prop- 
erty and not paying us even ten cents 
for it;’ she said. 

Florida promulgates approximately 
3,000 new regulations each year. The 
importance of balancing the govern- 
ment’s need to regulate and a property 
owner’s right to enjoy property without 
excessive governmental interference is 
obvious. A recent study by the Florida 
Chamber of Commerce showed that 
approximately 80 percent of all busi- 
ness people in Florida think excessive 
regulation is Florida’s number one im- 
pediment to business. One magazine 
article estimates excessive regulation 
costs Florida consumers and taxpayers 
$36 billion each year.§ 

Who will protect businesses and prop- 
erty owners from government taking 
of their property without paying for it? 
How much can society afford to pay to 
compensate aggrieved landowners? 
What is the state doing or planning to 
do to address the continual clash be- 
tween regulation and private property 
rights? These are the questions the 
governor and the Florida Legislature 
attempted to address in this year’s 


legislative session. 


Property Rights Commission 
and Proposed Legislation 

On June 13, 1993, Gov. Lawton 
Chiles vetoed Senate Bill 1000, in which 
the Florida Legislature tried to create 
a Study Commission on Inverse Con- 
demnation to study protection of Flor- 
ida property rights. The bill would 
have required a review of the effective- 
ness and adequacy of existing remedies 
available to citizens whose properties 
have been impacted by governmental 
regulation. It would also have provided 
research for formulating a percentage 
of economic value reduction that would 
be presumed to constitute a “taking” 
sufficient to require compensation. The 
bill would have required an analysis 
of the fiscal impacts of a percentage 
value trigger and considered a source 
of funding for payment to aggrieved 
landowners for such actions constitut- 
ing a “taking.” 

Senate Bill 1000 arose out of Rep. 
Bert Harris’ and Sen. “Doc” Myers’ 
bills to compensate Florida landowners 
for government regulations which cause 
a diminution of 40 percent or more of 
the value of their land, although the 
final bill substituted that study com- 
mission for a set diminution formula. 
Despite the veto, the governor created 
his own commission to study property 
rights generally. 

The governor’s Commission of Prop- 
erty Rights issued a final report on 
February 22, 1994. The final report 
proposes a nonjudicial dispute resolu- 
tion or “intermediation” process. The 
“intermediation” process does not in- 
clude significant enforcement powers 
or substantial funding (approximately 
$30 to $60 million over two years) and 
limits recovery to the unlikely instance 
where an affected local government 
submits to the imposition of compensa- 
tion and “the amount of compensation 
is agreed to by the owner and govern- 
mental entities responsible for pay- 
ment.”? 

The final report may, however, help 
a few owners more quickly ripen their 
cause for judicial relief in four to six 
months. Aggrieved landowners might 
take six months to exhaust administra- 
tive remedies before intermediation can 
commence. That may speed up, in some 
cases, the potentially longer exhaus- 
tion criteria now required. The volun- 
tary nonbinding mediation may also 
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help a few owners in rare cases where 
government submits to such compensa- 
tion awards. The process, however, 
may mislead Floridians into thinking 
the new “intermediation” offers mean- 
ingful relief. The affected government 
may decline to allow monetary com- 
pensation altogether or decline to agree 
to a specific amount to be paid to the 
aggrieved property owner. 

Another shortcoming of the proposed 
intermediation process is its failure to 
provide definable presumptions (like 
40 percent or 51 percent diminution in 
value) to assist the intermediator in 
affording property owners relief. The 
current vague judicial standards re- 
quire “loss of all economic use” and 
“loss of substantially all beneficial use.” 
This criterion appears to be open- 
ended and standardless. Not surpris- 
ingly, these judicial guidelines are dif- 
ficult to understand or determine mone- 
tary recovery under. The commission’s 
proposed intermediation process offers 
relief only if a regulation “inordinately 
limits the effective and practical use 
of real property.” No relief is afforded 
for lost value or property rights other 
than those flowing from the ownership 
of real property and improvements 
made on it. 

House Bill 485 and Senate Bill 630 
would have presumed compensation is 
due where government regulation di- 
minishes an owner’s property value by 
40 percent or more. These proposed 
bills provided the government could 
then rebut the presumption by show- 
ing the use was “noxious in fact” such 
as a public nuisance or “poses a demon- 
strable harm to public health or safety.” 
This measure would have afforded real 
relief and definable standards. More- 
over, it would have allowed a govern- 
ment to pare back regulations if it 
could not afford to pay for the damage 
caused to the affected property by the 
regulation. 

As the commission’s intermediation 
process appeared in its proposed form 
in House Bill 1967, intermediation 
would provide property owners with 
little relief. The process would have 
been meaningless unless compensation 
was agreed to by affected governments. 
Even if a government consented, a 
property owner recovery would have 
been limited to $500,000. 

As this went to press, a petition drive 
was underway to amend the Florida 
Constitution to better protect property 


: 
i 


rights. 

The House Judiciary Committee on 
March 23, 1994, by a 21-4 vote passed 
a merger of those HB 485 and 1967 
approaches into the “midnight ver- 
sion” or Substitute Amendment to 
Amendment #1 (Harris/Pruitt/Saunders 
HPS Bill). It required intermediation 
within 45 days after a request for 
intermediation, offered limited relief 
to an owner subjected to governmental 
action which “inordinately limits the 
effective and practical use of real prop- 
erty,” and provided 45 days in which 
an affected government could act on 
an intermediator recommendation. The 
process authorized the intermediator 
to dismiss the claim, leave the chal- 
lenged action undisturbed, adjust or, 
if government rejected the adjustment, 
to compensate the property owner. It 
could not, however, recommend an 
amount of compensation; that would 
have been left to appraisers at the 
Florida Communities Trust. Compen- 
sation would have been limited to 
$500,000 per claim. The process would 
have allowed the affected government 
to appeal the decision to the Florida 
governor and cabinet sitting as the 
Florida Land and Water Adjudicatory 
Commission. In addition to a limit of 
$500,000 per claim, there would have 
been a $13-15 million per year cap on 
all recoveries, based on a formula which 
would have been one-half of the cur- 
rent revenues now allocated to Florida 
Communities Trust. 

On March 31, 1994, the Senate Com- 
munity Affairs Committee’s considera- 
tion of these conflicting bills was 
discontinued and no legislation on prop- 
erty rights passed during this 1994 
session. 


Judicial Attempts to Set 
Property Rights Protection 

Rights to obtain such just compensa- 
tion awards to aggrieved landowners 
have been expanded in the past few 
years, but the law leaves landowners 
and local governments uncertain as to 
the potential effect and consequence of 
land use regulations. The law is evolv- 
ing toward greater protection for prop- 
erty rights by ensuring that public 
burdens are not borne by individuals 
alone but rather are shared by the 
public as a whole. 

In a very recent case, Florida Rock 
Industries, Inc. v. United States, 1994 
WL 73987 (Fed. Cir., March 10, 1994), 


The law is evolving 
toward greater 
protection for 

property rights by 

ensuring that public 
burdens are not 


borne by individuals 


alone 


the Federal Circuit Court of Appeals 
for the District of Columbia deter- 
mined that a regulatory taking can 
result in a compensable taking even if 
the affected property constitutes less 
than the owner’s entire fee interest. 
In order to determine if a taking had 
occurred because of the federal govern- 
ment’s denial of Florida Rock Indus- 
tries’ application for a permit to mine 
limestone, the appeals court acknowl- 
edged that the outcome turned on an 
ad hoc analysis of “the economic im- 
pact of the regulation on the claim- 
ant.”8 To effectively employ this analy- 
sis, the trial court must consider the 
owner’s investment-backed expec- 
tations and compare the fair market 
value of the property before the alleged 
(“pre-imposition”) taking to its fair mar- 
ket value after the taking occurs. The 
court required, however, consideration 
of all possible buyers, not just those 
sophisticated in wetlands regulations 
and the like. 

In addition to requiring the claimant 
to demonstrate loss of economic use of 
the property, the appeals court identi- 
fied numerous other factors it believed 
essential to the determination of 
whether a taking has occurred. These 
factors include answers to the follow- 
ing questions: 

1) Are there direct compensatory 
benefits to the property from the regu- 
lation, and to others similarly situ- 
ated? 

2) If benefits exist from the regula- 
tion, are they generally and widely 
shared through the community while 
the costs are borne by a few; and 

3) Are lawful alternative activities 
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economically realistic in light of the 
property’s setting and other circum- 
stances?9 

In essence, the court reasoned that 
the answer to these questions will 
determine whether the regulation con- 
strains the ownership of property in 
order to achieve a public purpose with- 
out allocating the burdens to the public 
as a whole. The appeals court then 
vacated the lower court’s finding in 
favor of Florida Rock Industries and 
instructed the trial court to consider 
the fair market value of the property 
before and after the regulation and to 
evaluate the regulation under the fac- 
tors identified above, to determine if 
there was a compensable taking.!° 

The 11th Circuit Court of Appeals 
in Reahard v. Lee County, 968 F.2d 
1331 (11th Cir. 1992), vacated a judg- 
ment entered in favor of a landowner 
based on a finding that Lee County’s 
growth management act restricting 
land-use density constituted a compen- 
sable taking. In Reahard, the land- 
owner sought to build a 126-unit devel- 
opment on the last approximately 35 
acres of a larger 540-acre parcel which 
he had inherited. Since 1940, several 
hundred other acres had been devel- 
oped in the coastal mangrove area. The 
trial court viewed the 35 or so acres 
separately from the larger, original 
tract and concluded that the county’s 
land use restrictions caused the land- 
owner a “substantial deprivation of 
value of his property, resulting in a 
compensable taking. 

On appeal, the 11th Circuit analyzed 
Reahard as a partial taking. The court 
distinguished the case from the Su- 
preme Court’s decision in Lucas, which 
involved the complete taking of a par- 
cel’s economic value. Accordingly, the 
appeals court in Reahard remanded 
the case because the magistrate judge’s 
order “misapplied the legal standard 
for partial takings and wholly failed 
to set forward factual findings.” 

Reahard requires instead that fed- 
eral courts make sufficient factual find- 
ings to guide landowners, bureaucrats, 
and lawyers through a two-part evolv- 
ing standard. Specifically, the stand- 
ard provides that where all economic 
value is lost and prior nuisance and 
other property principles in the state 
did not already prohibit such use, com- 
pensation is—categorically—always re- 
quired. Alternatively, where not all— 
but substantially all such use is lost, 


Reahard requires a case-by-case analy- 
sis of both the economic impact of the 
regulation on the claimant, and the 
extent to which the regulation has 
interfered with investment-backed ex- 
pectations to determine when compen- 
sation must still be paid. To make 
these determinations, Reahard man- 
dates careful and thorough fact find- 
ings,!? and perhaps most important is 
the determination of the diminution 
in the investment-backed expectations 
of the landowners, if any, after passage 
of the regulation. 

On remand, the federal magistrate 
reinstated the jury’s $700,000 judg- 
ment against Lee County under the 


test set forth above. On June 23, 1993, 
the county appealed the decision to the 
11th Circuit. 


Summary 

Agreement exists between landown- 
ers and Florida politicians that the 
clash between governmental regula- 
tion and private property rights must 
be addressed in a more effective and 
cost-efficient manner than provided by 
litigation. The governor’s and legisla- 
ture’s efforts to address this critical 
issue are commendable and might pro- 
vide property rights relief to the citi- 
zens of this state who treasure growth 
management, environmental protec- 
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tion, and their property rights.0 
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ADMINISTRATIVE LAW 


Admiralty Law in 


Administrative Hearings 


rom time to time confusion 

arises as to which law to 

apply in administrative 

hearings. This is partially 
due to the fact that there is little, if 
any, substantive administrative law. 
Administrative agencies have only 
those powers conferred by statute. 
There is no “common” body of adminis- 
trative law. 

In disciplinary cases involving licen- 
sees where negligence is alleged, the 
law looks to determine whether the 
licensee has violated the statute ac- 
cording to tort law. Definitions of negli- 
gence that have been developed in the 
law of torts are looked to for the 
purpose of resolving the factual situ- 
ation and determining whether the 
facts constitute negligence. 

In applying tort law in the judicial 
system, the courts look to lex loci, the 
law of the situs of the event leading to 
the charge. In administrative law this 
is not usually an issue because the 
licensee would have committed the 
alleged negligence in Florida while 
operating under the authority of the 
license. There is only the negligence 
law of Florida to consider. 

With respect to cases arising in ad- 
miralty jurisdiction, the same rules 
apply. However, admiralty law differs 
in many respects from the common law 
or statutory law. 

When the Constitution of the United 
States was framed, a system of federal 
admiralty jurisdiction was incorporated 
placing the entire subject, substantive 
as well as procedural, under national 
control because of its intimate relation 
to navigation and to interstate and 
foreign commerce. American Juris- 
prudence, vol. 2, Admiralty, §2. 

When Congress enacted the Judici- 
ary Act of 1789, it conferred on the 
federal district courts exclusive 


Accidents occurring 
on navigable waters 
of the United States 
involving ships 
engaged in 
interstate or foreign 
commerce come 
under admiralty 
jurisdiction 


by Kingdrel N. Ayers 


jurisdiction of seizures, under the law 
of impost, navigation, or trade of the 
United States made on navigable wa- 
ters within the respective districts. 
This jurisdiction has since been modi- 
fied and enlarged. Id. 

The Judiciary Act of 1789 included 
a “saving to suitors” clause which re- 
serves to the states concurrent 
jurisdiction with the federal admiralty 
courts, where relief can be obtained by 
common law or state remedies in mari- 
time causes. However, there was no in 
rem jurisdiction at common law so all 
such common law actions must be 
brought in personam. 

Admiralty jurisdiction extends to all 
navigable waters of the United States 
where the subject involves commerce. 
There has been some confusion in the 
past with regard to aircraft crashing 
in navigable waters while on a domes- 


tic flight, and also whether the activi- 
ties leading to the controversy were 
related to commerce, e.g., two recrea- 
tional sailboats colliding on navigable 
waters. For the purpose of this article 
the law discussed is only that applica- 
ble to a commercial vessel operating 
on the navigable waters of the United 
States and engaged in interstate or 
foreign commerce. 

With this very brief and incomplete 
background in admiralty law comes 
the conclusion that as a logical conse- 
quence of the constitutional grant of 
admiralty jurisdiction, the law of admi- 
ralty, as determined by the federal 
courts, is controlling and may not be 
overridden by a state statute or a 
ruling by a state court. Id. §7. 

Further, causes of action arising out 
of maritime torts are within the 
jurisdiction of admiralty, and the sub- 
stantive admiralty law is applicable. 
Id. §77. The term “tort,” with reference 
to admiralty jurisdiction, includes torts 
resulting from malfeasance or negli- 
gence, as well as those committed by 
direct force. Id. §78. The place where 
the tort was committed, generally speak- 
ing, is determinative of admiralty 
jurisdiction. Id. §81. 

With admiralty jurisdiction comes 
the application of substantive admi- 
ralty law; absent a relevant statute, 
the general maritime law, as developed 
by the judiciary, applies. East River 
Steamship Corp. v. Transamerican De- 
velal, Inc., 476 U.S. 858, 106 S. Ct. 
2295, 90 L. Ed. 2d 865 (1986). If the 
wrong (tort) occurred on navigable wa- 
ters, the action is within admiralty 
jurisdiction. Maritime law governs only 
those torts occurring on navigable wa- 
ters. Executive Jet Aviation, Inc. v. City 
of Cleveland, Ohio, 409 U.S. 249, 253, 
93 S. Ct. 493, 34 L. Ed. 2d 454. 

As stated in Knickerbocker Ice Co. v. 
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Stewart, 253 U.S. 149, 40 S. Ct. 438 
(1920): 

Since the beginning the federal courts 
have recognized and applied the rules and 
principles of maritime law as something 
distinct from the laws of the several states— 
not derived from or dependent on their will. 
The foundation of the right to do this, the 
purpose for which it was granted, and the 
nature of the system so administered, were 
distinctly pointed out long ago: “That we 
have a maritime law of our own, operative 
throughout the United States, cannot be 
doubted . . . . One thing, however, is un- 
questionable; the Constitution must have 
referred to a system of law coextensive with, 
and operating uniformly in, the whole coun- 
try. It certainly could not have been the 
intention to place the rules and limits of 
maritime law under the disposal and regu- 
lation of the several states, as that would 
have defeated the uniformity and consis- 
tency at which the Constitution aimed on 
all subjects of a commercial character af- 
fecting the intercourse of the states with 
foreign states.” The Lattawanna, 24 Wall. 
558, 574, 575, (22 L. Ed. 654). 

Where an action within federal mari- 
time jurisdiction is brought in state 
court under the “saving to suitors” 
clause of 28 U.S.C. §1333, the state 
court ordinarily must apply federal 
maritime law. Pine Street Trading 
Corp. v. Ferrell Lines, Inc., 364 A.2d 
1103 (Md.). A state court hearing an 
admiralty case under the “saving to 
suitors” clause must employ the sub- 
stantive law which the federal courts 
would apply were they to entertain the 
case. Alton & S. R. Co. v. Alton Transp. 
Co., 399 N.E. 2d 173 (1979 Il. App.). 

Benedict on Admiralty, seventh edi- 
tion (1993), §114 states: 

If a case is capable of being brought in 

federal court under the court’s admiralty 
jurisdiction, the rights and liabilities of the 
parties are governed by maritime law even 
if the case is tried in state court. . . . The 
position is now clear that in respect of any 
action for negligence, the maritime princi- 
ples will govern. . . whenever a state court 
provides a remedy for “federally created 
rights,’ it must apply the same law that 
would be applied in a federal court. 
Benedict on Admiralty, sixth edition 
(1940), §26 states: 
[Tjhe substantive rights conferred by mari- 
time law must be recognized equally in an 
action brought at common law, whether in 
Federal or State courts both upon maritime 
contract and also for tort where there is a 
contractual relationship between the par- 
ties such that the contract contemplates the 
application of the maritime law to the 
breach of duty. . . . Chelentis v. Luchen- 
bach S.S. Co., 247 U.S. 372 (1918). 

State legislation is clearly invalid 
where it actually conflicts with the 
established maritime law or federal 
statutes. Gilmore and Black, The Law 
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of Admiralty, second ed. (1975). As 
stated in Southern Pacific Co. v. Jensen, 
244 U.S. 205, 215, 37 S. Ct. 524 (1917): 
“{I]n the absence of some controlling 
statute, the general maritime law, as 
accepted by the Federal courts, consti- 
tutes part of our national law, applica- 
ble to matters within the admiralty 
and maritime jurisdiction.” 

In McDonald v. Department of Pro- 
fessional Regulation, Board of Pilot 
Commissioners, 582 So. 2d 660 (Fla. 
1st DCA 1991), two extensive concur- 
ring opinions were written in which 
admiralty law was not applied. Both 
authors of the two concurring opinions 
held that the admiralty rule of law 
applicable to tort cases, to-wit—that 
where a commercial vessel moving on 
the navigable waters of the United 
States comes into collision with a mo- 
tionless vessel, there is a presumption 
of fault on the part of the moving 
vessel, and to escape blame the moving 
vessel must clearly show that the colli- 
sion was inevitable or that the motion- 
less ship was to blame (American Ju- 
risprudence, vol. 2, Admiralty, §205)— 
was a presumption made by the Board 
of Pilot Commissioners for which it had 
no statutory authority. McDonald in- 
volved the Kalliope II, a Liberian 
registered ship, being moved from its 
berth at right angle to the channel by 
a Tampa Bay pilot assisted by two 
tugs. The vessel’s engines were not 
used in this maneuver, with the sole 
propulsion of the vessel being by the 
tug on the stern of the vessel. The tug 
near the bow was available to turn the 
ship into the channel, but its nonuse 
was not a factor in the ship’s moving 
across the channel and striking its 
rudder into the bank on the opposite 
side of the channel to the pier thereby 
causing extensive damage to the steer- 
ing mechanism. While moving a 584- 
foot vessel from a berth at right angles 
to the 400-foot-wide channel may be 
considered “difficult,” it is a maneuver 
that is performed many times daily not 
only in Tampa Bay but throughout the 
world. 

At the hearing, the hearing officer 
applied the admiralty rule of presump- 
tion of negligence when a moving ship 
strikes a fixed object, and the Board of 
Pilot Commissioners entered a final 
order adopting the hearing officer’s 
finding that the presumption of negli- 
gence was not rebutted and the pilot 
was negligent in the maneuvering of 


the vessel. 

In his opinion, Judge Ervin expressed 
some concern regarding the require- 
ment of F.S. §310.111, for the pilot to 
submit a marine incident report for 
each incident, such as grounding or 
collision, to the department; and the 
provision for disciplinary action for 
certain acts of negligence while operat- 
ing under his pilot’s license. In footnote 
2, Judge Ervin stated: “Because license 
revocation or suspension proceedings 
are penal in nature, the fifth amend- 
ment right to remain silent applies. 
State ex rel. Vining v. The Florida Real 
Estate Commission, 281 So.2d 487, 491 
(Fla. 1973).” 

While it is accepted that in Vining 
the court expressed the view noted 
above, it is submitted that the right of 
a licensee to refuse to answer questions 
that are not incriminating was not 
before the court; accordingly, the court 
did not decide this issue. If Vining was 
the law in Florida, it is submitted that 
this view was reversed by DeBock uv. 
State of Florida, 512 So. 2d 164 (Fla. 
1987). 

In DeBock the Supreme Court held 
that attorney DeBock could not refuse 
to answer questions after a grant of 
immunity offered him protection from 
criminal proceedings but not from dis- 
ciplinary action by The Florida Bar. 
The court stated: “Once the immunity 
was granted to DeBock pursuant to 
section 914.04, he was fully protected 
from having his testimony used against 
him in any criminal proceeding. That 
is the extent of both the statute’s reach 
and the Fifth Amendment’s privilege 
against compulsory self-incrimination.” 
DeBock, 512 So. 2d at 167. 

While the court in DeBock stated 
that Bar disciplinary proceedings are 
remedial in nature, this may be said 
for all statutory provisions regulating 
the practice of professions or trades in 
this state. Nearly every regulatory stat- 
ute states the legislative intent that 
licensees who fall below minimum com- 
petency or who otherwise present a 
danger to the public shall be prohibited 
from practicing in this state. These 
statutes are enacted under the police 
powers of the state to protect the public 
health, safety, and welfare. It cannot 
logically be argued that disciplinary 
action to protect the public from an 
unscrupulous attorney is remedial 
while to protect the public from an 
incompetent doctor is penal. 


4 


Likewise, the statement in McDonald 
that federal discipline of a federally 
licensed pilot is remedial while the 
discipline of a State of Florida licensed 
pilot is “penal in nature,” cannot be 
logically supported. McDonald, 582 So. 
2d at 675. As noted above, regulation 
of both federal and state-licensed pilots 
is for the same purpose, i.e., to protect 
the public health and safety from care- 
less or incompetent pilots. Judge 
Zehmer’s comment that the lighter 
burden of the preponderance of the 
evidence standard used in the disci- 
pline of federal pilots, as compared to 
the clear and convincing evidence stand- 
ard required to discipline state pilots, 
renders these two actions different also 
cannot be logically supported. Nearly 
all, if not all, state-licensed pilots also 
hold federal pilot licenses for the same 
ports. Their state licenses are used 
when piluting ships registered in for- 
eign commerce, while their federal li- 
censes are used when piloting ships 
enrolled or engaged in the coastwise 
trade. The U.S. Coast Guard regulates 
federally licensed pilots, while the Flor- 
ida Board of Pilot Commissioners regu- 
lates state-licensed pilots. 

F.S. §310.101(1)(f) provides for tak- 
ing disciplinary action against a Florida- 
licensed pilot whose license has been 
revoked or suspended in another 
jurisdiction for an act which would 
constitute a violation of §310.101(1) if 
committed while acting under the 
authority of a Florida license. Under 
the provisions of this section, it clearly 
appears that the legislature intended 
that disciplinary action against a state 
pilot’s license could be prosecuted if the 
pilot were found guilty of negligence 
and the federal license suspended while 
piloting a vessel under the federal 
license. According to Judge Zehmer’s 
reasoning, this provision of §310.101(1) 
would be invalid or, if not invalid, 
certainly unenforceable. 

Judge Zehmer’s opinion contains state- 
ments not supported by the record in 
the McDonald case. McDonald, 582 So. 
2d at 675. Seldom does a harbor pilot 
direct navigational commands to or 
through the master of the vessel. It 
would be a rare circumstance, such as 
a communications problem on a foreign 
ship, where the pilot would need an 
interpreter to relay navigational com- 
mands, for this to occur. In McDonald, 
no navigational commands were given 
to the ship before its stern struck the 


The statement that 
discipline of a 
federally licensed 
pilot is remedial, 
while discipline of a 
state-licensed pilot 
is “penal in nature” 
cannot be logically 
supported 


opposite bank. The pilot was in voice 
radio communication with the two tugs 
and was directing their operation. No 
ship’s personnel were involved unless 
one was tending the line to the tug. 
The total control of the ship’s move- 
ment was in the hands of the pilot and 
the two tugs whose movements the 
pilot was directing. 

It is a general rule of law that lex 
loci, the law of the site of the accident, 
is controlling in determining the rights 
of the parties. The site of this accident 
was the navigable waters of Tampa 
Bay which are part of the navigable 
waters of the United States. 

The doctrine of res ipsa loquitur is 
recognized and applied in admiralty. 
American Jurisprudence, vol. 2, Admi- 
ralty, §205. The doctrine deals only 
with permissible inferences from unex- 
plained events. Johnson v. United 
States, 333 U.S. 46, 68 S. Ct. 391, 92 
L. Ed. 2d 468 (1948). 

Andros Shipping Co. v. Panama Ca- 
nal Company, 184 F. Supp. 246, 257 
(DCCZ 1960), affirmed, 298 F.2d 720 
(5th Cir. 1962), was cited to support 
the statement that the pilot’s duties 
require directing navigational com- 
mands to the crew members who per- 
form the actual maneuvers necessary 
to navigate the vessel, and that the 
pilot cannot “insure the vessel’s safety 
because the actual navigation of the 
vessel is outside his control.’ McDonald, 
582 So. 2d at 675. As noted above, 
navigational commands in the piloting 
of the Kalliope II from its berth to the 
channel were not issued by the pilot 
to the crew. His only navigational 
commands were issued to the tugs. 

Andros Shipping was further cited 


in McDonald as holding that the doc- 
trine of res ipsa loquitur was rejected. 
Id. With respect to the doctrine of res 
ipsa loquitur, the court in Andros Ship- 
ping stated: 

Res ipsa loquitur is a rule of evidence 
that allows an inference of negligence to be 
drawn when the circumstances indicate that 
an accident would not have occurred unless 
the defendant was negligent. Three condi- 
tions are necessary for the principles of res 
ipsa loquitur to apply: “(1) the accident 
must be of a kind which ordinarily does not 
occur in the absence of someone’s negli- 
gence; (2) it must be caused by an agency 
or instrumentality in the exclusive control 
of the defendant; (3) it must not have been 
due to any voluntary action or contribution 
on the part of the Plaintiff” Prosser on 
Torts §42 (2nd ed. 1955). The doctrine rests 
on a process of elimination. When one or 
more of these conditions does not exist, the 
rationale underlying the rule (the exclusion 
of all reasonable explanations for the acci- 
dent other than the defendant’s negligence) 
is punctured. 


Andros Shipping, 298 F.2d at 726. 

The court in Andros Shipping re- 
fused to apply res ipsa loquitur because 
it found the ship’s crew partially at 
fault for the grounding. Further, that 
court also cited Prosser on Torts (1955), 
at 201, that res ipsa loquitur “has been 
the source of so much trouble to the 
courts that the use of the phrase itself 
has become a definite obstacle to any 
clear thought, and it might be better 
to be discarded entirely.” It is submit- 
ted that the presumption of negligence 
on the part of a moving vessel which 
strikes a fixed object has replaced the 
res ipsa loquitur rule in admiralty law. 
This is a rebuttable evidentiary pre- 
sumption, not a conclusive presump- 
tion. 

There is another significant presump- 
tion that is part of admiralty law. This 
is sometimes called the “practical” pre- 
sumption. American Jurisprudence, vol. 
2, Admiralty, §205. Under this pre- 
sumption, if the plaintiff proves that 
there was a violation of some statute 
which the court deems to be a safety 
statute, and the violation might be 
causally connected with a collision, the 
court will consider that the violation 
was the cause of the collision unless 
the defendant proves not only that it 
was not, but also that it could not have 
been, a cause. 

The application of this presumption 
most generally comes into effect where 
one vessel violates a rule of the road, 
such as proceeding at excess speed in 
a fog or reduced visibility. Since the 
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Suspicion of Innocence 
by Barbara Parker 
Reviewed by Linda L. Winchenbach 


From its snazzy pastel dust cover to 
the last suspenseful page, Barbara 
Parker’s first novel exudes Miami at- 
mosphere. The “natives” in this 
mystery’s cast of characters include 
an Indian halfbreed who gives airboat 
tours of the Everglades, a handsome 
Cuban criminal attorney, and an old 
money judge with a past. In fact, all 
these people have their little secrets, 
which become intriguing when Gail 
Connor’s free-spirited sister is killed. 
Gail, however, is the one charged with 
the murder—not a very good position 
for someone already stressed with jug- 
gling the roles of wife, mother, and 
attorney in an extremely competitive 
law firm. 

Tightly written, the story is a page- 
turner, as Gail solves her sister’s mur- 
der and unearths several other crimes 
along the way. Her path to the surpris- 
ing answer is also a personal journey, 
where she must confront her crumbl- 
ing marriage, her true feelings about 
her sister, and her legal ambitions. 

The author is a former prosecutor 
with the state attorney’s office in Dade 
County, and she has vividly captured 
her venue. The vignettes of Cuban 
culture and the local legal scene wil! 
be especially interesting to Miami at- 
torneys, but mentions of The Florida 
Bar Journal and Southern Second 
should make us all feel at home. 

Suspicion of Innocence is published 
by Dutton and sells for $20.95 (343 
pages). 


Linda L. Winchenbach is a plaintiff's 
personal injury attorney associated with 
Daniel L. Hightower, P.A., Ocala. 


Legal Research 

Adams & Ambrose Publishing has 
published Using Computers in Legal 
Research: A Guide to LEXIS and 
WESTLAW, by Christopher G. Wren 


BOOKS 


(J.D., Harvard Law School) and Jill 
Robinson Wren (J.D., Boston Univer- 
sity School of Law). This new guide 
sorts out the vast array of LEXIS and 
WESTLAW features and: documents 
by showing where and how these ele- 
ments fit into a legal research project. 
Unlike other explanations of computer- 
assisted legal research, Using Comput- 
ers in Legal Research organizes essen- 
tial information according to the steps 
researchers take in carrying out a 
research project. This practical, easy-to- 
apply, task-oriented approach simplifies 
the researcher’s job of incorporating 
computers into a comprehensive strat- 
egy for gathering facts, and finding, 
reading, and updating the law. 

With Using Computers in Legal Re- 
search, readers need only know what 
they want to accomplish—gather facts 
for a research project, find the law, 
read the law, or update the law. By 
turning to the book’s explanation of 
each of these stages of legal research, 
readers will learn which database fea- 
tures and documents to use to accom- 
plish a desired research activity, how 
to make the best use of those materials, 
how the database materials compare 
with printed legal research tools (or 
whether no comparable printed re- 
source exists), and how to choose be- 
tween using a legal database or a 
printed resource (if a choice exists). 

This framework that Using Comput- 
ers in Legal Research introduces for 
understanding computer-assisted legal 
research helps readers avoid the dis- 
traction of bells-and-whistles changes 
to LEXIS or WESTLAW. 

Using Computers in Legal Research: 
A Guide to LEXTS and WESTLAW by 
Christopher G. Wren and Jill Robinson 
Wren is published by Adams & Am- 
brose Publishing, 1220 S. Park St., 
P.O. Box 9684, Madison, WI 53715- 
0684. The book (771 pp. plus a 44-page 
index) sells for $19.95 plus shipping 
(state sales tax added to Wisconsin 
addresses) and may be purchased at 
major bookstores and wholesalers, or 
directly from the publisher. 


majority of the rules of the road, 33 
USCA §2001-2037, are intended to pre- 
vent collisions, they are safety rules 
and their violation invokes the pre- 
sumption. O’Shaughnessy v. Besse, 389 
N.E. 2d 1049 (Mass. App. 1979). 


Summary 

Accidents occurring on navigable wa- 
ters of the United States involving 
ships engaged in interstate or foreign 
commerce come under admiralty 
jurisdiction, and admiralty law is ap- 
plied even though the action is brought 
in a state court. Certain presumptions 
are a part of this admiralty law and 
should be applied in determining li- 
ability of the parties involved. Where 
disciplinary action is brought against 
a Florida-licensed pilot for conduct oc- 
curring while the pilot was operating 
under the authority of a Florida pilot 
license, the law of the situs should be 
applied, and this law is admiralty law.0 


Kingdrel N. Ayers graduated from 
the U.S. Coast Guard Academy in 
1941 with a B.S. in English and 
from George Washington University 
in 1951 where he received his J.D. 
with distinction. He retired as a 
captain in the U.S. Coast Guard in 
1971 and began another career as a 
hearing officer with the Florida Di- 
vision of Administrative Hearings 
where he served from 1975 until his 
retirement in January 1994. 

This column is submitted on be- 
half of the Administrative Law Sec- 
tion, Stephen T: Maher, chair, and 
W. David Watkins, editor. 
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any difficult circum- 
stances can arise dur- 
ing a deposition. A suc- 
cessful handling of 
these circumstances depends upon your 
knowledge of the Florida Rules of Civil 
Procedure, predeposition preparation, 
and an awareness of possible ramifica- 
tions from your actions. Your knowl- 
edge and preparation will give you 
confidence in your decisions and a 
justification for your actions. 


Instructing a Deponent 
Not to Answer 

An attorney may not instruct a wit- 
ness not to answer a question during 
a deposition. The Florida Rules of Civil 
Procedure provide no basis for an attor- 
ney to instruct a witness not to answer 
a question during a deposition. Com- 
paratively, an attorney has the right 
to instruct a client not to answer 
questions which, if answered, would 
violate some type of privilege. The 
following caselaw deals strictly with 
unprotected witnesses. 

In Jones v. Seaboard Coast Line 
Railroad Company, 297 So. 2d 861 
(Fla. 2d DCA 1974), and Smith v. 
Gardy, 569 So. 2d 504 (Fla. 4th DCA 
1990), the courts held that it was 
improper for an attorney to instruct a 
witness not to answer questions asked 
during a deposition. In Jones, objec- 
tions were raised during the deposition 
as to the specific form of questions 
being asked of the witness. The 
questions were leading and therefore 
improper. Opposing counsel instructed 
the witness not to answer the leading 
questions, and the questioning attor- 
ney terminated the deposition and 
moved for a court order requiring an- 
swers to his questions. The trial court 
denied the motion to compel and agreed 
that the deponent should not be re- 
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Simple Answers to Common Problems 
During Depositions 


Knowledge and 
awareness of 
discovery rules and 
procedure will 
enable you to focus 
more fully on 
information 
gathering in a 
deposition 


by Kevin A. Moore 


quired to answer improper leading 
questions asked during a deposition. 

The appellate court overruled the 
trial court and held that it was im- 
proper for the attorney to instruct the 
witness not to answer the leading 
questions. The court stated that correct 
procedure was for the objecting attor- 
ney to make the proper objection on the 
record and request a ruling from the 
court concerning the admissibility of 
the objectionable question at a later 
date. 

Smith also held that an attorney 
may not instruct a witness not to 
answer questions at a deposition. The 
court concluded that an attorney in- 
structing a witness not to answer 
questions during a deposition will find 
no legal support in the Florida Rules 
of Civil Procedure. 

In Smith, the defense counsel in- 
structed the deponent doctor not to 
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answer questions that pertained to 
standards of care because they were 
outside the scope of expert interrogato- 
ries previously propounded to the doc- 
tor. The court of appeal stated that the 
doctor should have answered the 
questions posed during the deposition 
stating, “the arrogance of the defense 
attorney in instructing the witness not 
to answer is without legal justification. 
Nowhere in the Florida Rules of Civil 
Procedure is there any provision that 
states that an attorney may instruct a 
witness not to answer a question.” 
Smith, 569 So. 2d at 507. 

There are certain circumstances 
when an attorney may terminate a 
deposition. Florida Rule of Civil Proce- 
dure 1.310(d) states: “At any time dur- 
ing the taking of the deposition, on 
motion of a party or of the deponent 
and upon a showing that the examina- 
tion is being conducted in bad faith or 
in such a manner as unreasonably to 
annoy, embarrass, or oppress the depo- 
nent or party . . . the court may limit 
the scope and manner of the deposition 
under Rule 1.280(c).” 

Florida Rule of Civil Procedure 
1.280(c) allows for the suspension of 
the deposition and the filing of a mo- 
tion for protective order if an attorney 
believes that the information sought 
from the witness would be irreparable 
if revealed by the witness. Although 
the attorney may not instruct a wit- 
ness not to answer a question, the 
attorney may suspend the deposition 
and have the court determine if the 
witness should be required to answer 
the question. Rule 1.280(c) states in 
relevant part that, “Upon motion by a 
party or by the person from whom 
discovery is sought, and for good cause 
shown, the court in which the action 
is pending may make any order to 
protect a party or person from annoy- 


ance, embarrassment, oppression, or 
undue burden or expense that justice 
requires.” 

If you anticipate a question or line 
of questioning that would cause you to 
terminate the deposition, speak to op- 
posing counsel about these questions. 
If the attorney refuses to refrain from 
asking these questions, the attorneys 
may agree to ask the questions at the 
end of the deposition thus allowing for 
the completion of the deposition and 
effectuating a more complete and effi- 
cient fact investigation. 


Who May Attend a Deposition? 
You have set the deposition of the 
plaintiff. She arrives with her live-in 
boyfriend, who is a party to the action. 
He wants to sit in on the deposition. 
You do not want him present because 
you intend to depose him at a later 
date to verify the plaintiffs story and 
you feel that his testimony may be 
tainted if he is allowed to be present. 

Florida Rule of Civil Procedure 
1.310(a) states: “After the commence- 
ment of an action, any party may take 
the testimony of any person, including 
a party by deposition upon oral exami- 
nation.” Florida Rule of Civil Proce- 
dure 1.310(b)(1) adds that a party 
wanting to take the deposition of any 
person shall give reasonable notice in 
writing to every other party in the 
action. 

Lingelbach’s Bavarian Restaurants, 
Inc. v. Del Bello, 467 So..2d 476 (Fla. 
2d DCA 1985), stated the purpose of 
the notice rule is to inform all parties 
to the action of the pending deposition 
so they may attend and cross-examine 
all witnesses being deposed. The Flor- 
ida Rules of Civil Procedure and Flor- 
ida caselaw make it clear that a party 
to an action may attend any deposition 
relevant to the lawsuit in which they 
are a party. 

If the plaintiffs live-in boyfriend is 
not a party to the action, the results 
may be different. 

Historically, Florida Rule of Civil 
Procedure 1.310(b) gave the courts the 
power to order “that the examination 
be held with no one present except the 
parties to the action and their officers 
or counsel.” In 1972, the Rules of Civil 
Procedure were amended. 

Today, Florida Rule of Civil Proce- 
dure 1.280(c) provides that a judge 
may, upon a showing of good cause, 
“make any order to protect a party or 


person from annoyance, embarrass- 
ment, oppression, or undue burden or 
expense that justice requires, includ- 
ing one or more of the following: . . . 
(5) that discovery be conducted with 
no one present except persons desig- 
nated by the court.” To exclude a 
nonparty from a deposition, there must 
be a showing of compelling evidence of 
annoyance, embarrassment, oppression, 
or undue expense to the deponent or 
the nonparty will be allowed to attend 
the deposition. 

Smith v. Southern Baptist Hospital 
of Florida, Inc., 564 So. 2d 1115 (Fla. 
1st DCA 1990), held that there is no 
unwritten rule of sequestration that 
would prohibit prospective witnesses 
from attending depositions. In Smith, 
a nonparty treating doctor attended his 
supervising doctor’s deposition. Plain- 
tiffs counsel invoked the rule of se- 
questration of witnesses that is gen- 
erally applicable at trial. Defense coun- 
sel objected. The plaintiff's attorney 
moved for a protective order to exclude 
the doctor from the deposition. This 
order was denied by the trial court. 

In Smith, the plaintiff relied upon 
Dardashti v. Singer, 407 So. 2d 1098 
(Fla. 4th DCA 1982), to support his 
argument for invoking the sequestra- 
tion rule at the deposition. In 
Dardashti, the defendant attempted to 
exclude the plaintiff's wife from the 
deposition by invoking the rule of se- 
questration. The court relied upon 
Spencer v. State, 133 So. 2d 729 (Fla. 
1961), which held that a trial judge 
may invoke the rule of sequestration 
at trial by excluding all prospective 
witnesses from the courtroom in an 
effort to avoid the coloring of witness 
testimony. The court stated: “[A]lthough 
Spencer’s particular facts involved ex- 
clusions at criminal trial, there is no 
reason why its strictures should not 
pertain equally to pretrial depositions 
in a civil matter and we so apply 
them.” The appellate court stated that 
the sequestration rule invoked in 
Dardashti has been invoked by caselaw 
but is not recognized by the Florida 
Supreme Court as a written rule. The 
court added that this rule is applicable 
at trial but not at deposition. “The 
presence of witnesses at a deposition 
is controlled by Florida Rule of Civil 
Procedure 1.280(c), which provides that 
upon a motion by a party and for good 
cause shown, the court in which an 
action is pending may enter a Protec- 
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tive Order designated by the court.” 
Smith, 569 So. 2d at 1117. 

The court in Smith, persuaded by a 
federal decision out of Alabama, stated 
that excluding a potential witness from 
a plaintiff's deposition because that 
witness would be exposed to that depo- 
nent’s testimony and thus permitting 
collusion or fabrication, did not justify 
the granting of a protective order. BCI 
Communications Sys., Inc. v. Bell At- 
lanticom Sys., Inc., 112 F.R.D. 154 
(N.D. Ala. 1986). 

Because Florida law promotes lib- 
eral pretrial discovery rules, judges 
will be hesitant to grant a protective 
order excluding a witness from a depo- 
sition. If you decide to terminate the 
deposition and lose your argument for 
a protective order, your client may be 
liable for costs, but only if your motion 
for a protective order was unreason- 
able. 

A protective order will only be 
granted by the court if the moving 
party can show annoyance, embarrass- 
ment, oppression, or undue burden or 
expense to the deponent. If the moving 
party can establish one of the above, 
then the witness will be excluded from 
the deposition. “A party may not sim- 
ply invoke the unwritten rule of se- 
questration which is applicable at trial.” 
Smith, 569 So. 2d at 1118. 

If you anticipate that an objection- 
able witness may be present at a depo- 
sition, contact opposing counsel and 
attempt to resolve the issue prior to the 
deposition. State your objection to op- 
posing counsel. You may be able to 
come to an agreement without the 
court’s intervention. If you cannot come 
to an agreement, move for the protec- 
tive order pursuant to Florida Rule of 
Civil Procedure 1.280(c). 

In summation, all parties have the 
right to be present at all depositions. 
Generally, all potential witnesses will 
be allowed to attend as well, absent a 
showing of annoyance, embarrassment, 
oppression, undue burden, or expense. 


Scope of 
Discovery in Deposition 
Florida Rule of Civil Procedure 
1.280(b) states in relevant part: “Par- 
ties may obtain discovery regarding 
any matter, not privileged, that is 
relevant to the subject matter of the 
pending action ... . It is not ground 
for objection that the information 
sought will be inadmissible at the trial 
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if the information sought appears rea- 
sonably calculated to the discovery of 
admissible evidence.” 

Jones v. Seaboard Coast Line Rail- 
road Company, 297 So. 2d 861 (Fla. 
2d DCA 1974), interpreted this rule to 
mean that the “oral deposition of any 
deponent shall proceed to completion, 
subject to recorded objections subse- 
quently to be resolved by the court, and 
all reasonably relevant questions, lead- 
ing or otherwise, must be answered 
unless privileged, whether or not such 
answers themselves, or other evidence 
toward which they may lead, would be 
admissible at trial.” 

The court in Jones noted that their 
interpretation is subject to Rule 
1.280(c), which allows for a deposition 
to be terminated or delayed pending a 
protective order. 

The trial court in Jones ruled that 
the attorney’s leading questions on 
direct examination were improper, stat- 
ing that leading questions were im- 
proper at trial and thus improper at 
deposition. The trial court based its 
opinion on Florida Rule of Civil Proce- 
dure 1.310(c) which states: “Examina- 
tion and cross-examination of witnesses 
may proceed as permitted at trial.” The 
trial court ruled that the discovery 
rules permitted at trial were also appli- 
cable to discovery depositions. 

The Second District Court of Appeal 
disagreed with the trial court and 
stated, “To impose such limitations 
would frustrate, we think, the very 
purpose of the rule and at the same 
time be inconsistent with other por- 
tions of the rules relating to discovery 
which do promote their purpose.” Jones, 
297 So. 2d at 864. 

The appellate court’s opinion cor- 
rectly argued that the drafting of the 
Florida Rules of Civil Procedure closely 
parallel the Federal Rules of Civil 
Procedure. Wright and Miller, Federal 
Practice and Procedure, Civil §2001, 
vol. 8, p. 15, states: “The scope of dis- 
covery has been made very broad and 
restrictions imposed upon it are di- 
rected chiefly at the use of, rather than 
the acquisition of, the information dis- 
covered.” 

The rules of discovery in Florida are 
very broad and are to be liberally 
construed. The ability and availability 
to use this information at trial is more 
stringent. Discovery evidence compared 
to trial evidence are separate issues 
that must be analyzed accordingly. 


To preserve your 
right to object to the 
form of a question 
at a later time, you 
must object at the 
time of the taking of 
the deposition 


Should | Object? 

Florida Rule of Civil Procedure 
1.330(d) states that an “[o]bjection to 
the competency of a witness or the 
competence, relevancy, or materiality 
of the testimony are not waived by a 
failure to make such objections before 
or during the taking of the deposition 
unless the ground of the objection is 
one that might have been obviated, 
removed, or presented at that time.” 

Errors that occur during the deposi- 
tion that concern the manner of the 
taking of the deposition, in the form of 
the questions or answers, in the oath 
or affirmation, or in the conduct of the 
parties and errors of any kind that 
might be obviated, removed, or cured 
if promptly presented are waived, un- 
less a timely objection to them is made 
at the time of the taking of the deposi- 
tion. For example, compound or lead- 
ing questions would be waived if not 
objected to during the deposition. 

Weyant v. Rawlings, 389 So. 2d 710 
(Fla. 2d DCA 1980), stated that a 
failure to object to a question because 


of a failure to lay a proper predicate 
waives the right to raise that objection 
later in the proceedings. In Weyant, the 
defense attorney instructed the depo- 
nent doctor not to answer questions, 
because plaintiffs counsel failed to lay 
a proper predicate that the doctor was 
qualified to answer questions pertain- 
ing to Hodgkin’s disease. 

To preserve your right to object to 
the form of a question at a later time, 
you must object at the time of the 
taking of the deposition. Florida Rule 
of Civil Procedure 1.330(d)(3)(B) re- 
quires the attorney to state the basis 
for the objection. In Weyant, the attor- 
ney failed to do so, therefore, the 
appellate court ruled that he waived 
his right to object to the form of 
questions later in the proceedings. Fur- 
thermore, the attorney was in error 
instructing the deponent not to answer 
questions solely based upon the ques- 
tioning attorney’s failure to lay a proper 
predicate for certain questions. 

The attorney who makes an objec- 
tion as to the form of the question is 
essentially requesting the attorney who 
asked the question to clarify a specific 
point. The attorney receiving the objec- 
tion should then inquire as to the basis 
of the objection so that the attorney 
may determine whether to rephrase 
the question or let it stand as currently 
phrased. 

All objections, except as to the form 
of the question, are preserved until the 
time of trial. You should only object to 
questions that you believe are im- 
proper as to form (i.e., it is leading, 
compound, or vague). All other objec- 
tions should be made via a motion in 
limine or at trial. 

Finally, prepare your client for objec- 
tions. Instruct your client prior to the 
deposition that you might object to 
questions. Your client should under- 
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stand that he or she must respond to 
a question once you have objected un- 
less there is an issue of privileged 
matters. If your client does respond to 
an objectionable question, you need to 
state your objection on the record, your 
reasons for failing to object in a more 
timely manner, and move to strike the 
question and the response. 


Practical Tips for 
a Successful Deposition 

These suggestions are not supported 
by rules of procedure or caselaw. They 
are based upon common sense and 
courtesy with the key focus on your 
ultimate goal, that being discovery of 
facts to help ascertain the parties’ 
strengths and weaknesses in the law- 
suit. 

Introduce yourself on the record and 
briefly explain whom you represent. 
The deponent should be instructed to 
respond verbally to questions asked. 
Nodding, shrugging, or other bodily 
movements to affirm or disaffirm ques- 
tions do not appear on the record. Also, 
instruct the deponent to wait until you 
have finished your question before re- 
sponding. This will alleviate any 
confusion as to what the deponent 
responded to and will make the deposi- 
tion transcript easier to read. 

The deponent should understand that 
he or she must request that you re- 
phrase a question if you ask a question 
the deponent does not understand. It 
is important to tell the deponent that 
if a question is answered, then it will 
be assumed that the question was 
understood. 

Clarify important points for the re- 
cord. For example, a treating physician 
testifies that the plaintiff's injuries are 
not causally related to the litigated 
accident. This point must be estab- 
lished in no uncertain terms. You need 
to ensure that the trier of fact will not 
misinterpret this crucial testimony. To 
ensure this testimony is clearly estab- 
lished, you need to ask, “Is it your 
testimony here today that there is no 
causal relationship between the plain- 
tiffs injuries and the accident of Janu- 
ary 1, 1993?” You now have the 
deponent’s position nailed down in no 
uncertain terms. 

Keep your questions simple. If the 
deponent does not understand the ques- 
tion, chances are the jury will not 
understand the question either, so re- 
phrase the question. Avoid any side 
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comments during the deposition. These 
comments take away from the impor- 
tant issues and may detract the reader 
from the more important theme or 
content of the deposition. 

Treat the deponent with respect. 
Coarse and abrasive language may 
make the deponent less willing to pro- 
vide gratuitous information. Further- 
more, the jury may be offended if the 
deposition transcript is read. It is im- 
portant that you remain in control of 
the witness and the deposition, but you 
may achieve these objectives in a polite 
and courteous manner. 

Be prepared. Give yourself plenty of 
time to review the file, facts, and 
available discovery prior to the deposi- 
tion. This is important whether you are 
taking the deposition or your client is 
being deposed. As you prepare for the 
deposition, make a list of questions 
that need to be asked. Do not hesitate 
to look at these questions for fear of 
looking inexperienced. It is better to 
look inexperienced and obtain your 
information than to look experienced 
and go home “empty handed.” 

The Rules of Civil Procedure and 
caselaw address a few of the problems 
you will deal with during your years 
of practice. The answers to these 
problems are not highly technical. Your 
knowledge and awareness of these dis- 
covery rules and procedure will enable 
you to focus more fully on the impor- 
tant issue at hand, information gather- 
ing.O 
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